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“Chapter 1 THE ENGLISH ORIGINS OF THE MODERN JURY 
From Trial by Ordeal to the Decline of the "Little Parliament" 

In his landmark treatise, Commentaries on the Laws of England, published around 1769,
William Blackstone called the jury the "glory of the English Law."' Two hundred years later Sir
Patrick Devlin continued to extol the virtues of the jury system, describing it as a "little
parliament" and a symbol of democracy, "the lamp that shows that freedom lives."' An
understanding of the modern American jury requires knowledge of its English origins and
history. But describing the jury's evolution over almost a thousand years is a daunting task. We
can only touch on the milestones.' 

BEFORE JURIES: PUTTING AN ACCUSED "ON THE WATER" AND OTHER METHODS
OF PROOF 

All societies must deal with crime and other disputes among their members. In preliterate
human organizations, the affected parties handled problems directly by sanctioned acts of
revenge or payments to the injured parties or their families. In England during the Middle Ages
colorful methods of proof were often used to settle disputes. Trial by wager of battle, trial by
ordeal, compurgation, and trial by witnesses alI preceded trial by jury.4 These medieval methods
of proof depended on shared religious beliefs about the directing hand of God.

In wager of battle the two disputing parties engaged in a formal duel under the
assumption that God would determine which party was in the right and should prevail. The
parties could fight each other or choose a surrogate, called a "champion," to fight for them. The
duel followed certain prescribed rules and each party was forced to acknowledge that death was a
possible result. Regardless, even if the losing party survived the battle, no appeal of the outcome
was allowed.' 

The Judicium Dei, commonly known today as the "ordeal," is the most intriguing form of
trial. The hand of God in the affairs of men and women was assumed to be direct and underlay
the rationale for ordeals. There were four basic forms of the ordeal: by cold water, by hot water,
by hot iron, and by "corsnaed." The first two were usually reserved for the lowest classes, serfs
and other persons not classified as free men. Trial by hot water or hot iron was reserved for
freemen, and the last was for members of the clergy.

In a trial in which an accused person was judged by "putting himself upon the water," a
solemn religious ceremony led up to the physical ordeal. The accused fasted for three days before
being brought into church for a mass and communion. The accused was warned to refrain from
communion if he or she was guilty. Following communion, the priest conducted a ritual asking
God to cast the person forth if he or she was guilty and to receive the person into the depths if
innocent. The person was stripped (perhaps a precaution against carrying stones in one's pockets,
but more likely to prevent trapped air in clothes from floating the body), kissed the Bible and
crucifix, was sprinkled with holy water, and was bound and tossed into a pond or a lake. If the
accused floated to the top, execution, branding, or some other form of punishment awaited,
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whereas persons who sunk were pulled up and pronounced innocent.

Similar religious ceremonies took place if the accused chose trial by boiling water. The
water was heated to boiling or near boiling in a vessel. If the alleged crime was relatively minor,
the accused was required to plunge a hand up to the wrist and bring forth a stone suspended on a
cord. If the alleged crime was grave, the stone was placed at a deeper level so that the arm had to
be plunged to the elbow. The hand or arm was then bandaged. At the end of three days the
bandage was removed. If it appeared that the burn was healing cleanly, the person was declared
innocent; a festered arm was a sign of guilt. Ordeal by hot iron was similar except that a piece of
iron weighing one or three pounds, depending on the seriousness of the charges, was heated to a
certain temperature. Following a religious ceremony, the iron was raised from the embers and
placed in the naked hand of the accused person, who had to carry it a distance of nine feet. As in
the hot water test, festering after three days was interpreted as a sign of guilt. 

Ordeal by "corsnead" (or "ordeal of the morsel") also involved religious rituals and was
usually reserved for religious leaders. The clergyman was provided a small piece of barley bread
or cheese and required to swallow it whole. If swallowing was accomplished without serious
difficulty, the accused was found innocent, but if he choked or grew black in the face, he was
judged guilty. Ordeal by morsel may have acted like a lie detector test. A cleric who believed in
divine judgment and was truly guilty may have had a dry throat and been more prone to choke on
the morsel.

Proof by ordeal lasted to some extent for more than a century after the Norman invasion
of England in 1066.6 Both the Assize of Clarendon (1166) and the Assize of Northampton
(1176), gatherings of clergy and barons called by King Henry II to formally establish English
laws, provided for trial by ordeal. However, even at that time its inadequacies as a method of
proof were apparent to many members of the Church. Finally, in 1215 the Fourth Lateran
Council forbade Catholic priests from participating in the religious rituals surrounding the ordeal
and trial by battle, effectively terminating them as trial procedures. 

Another early form of proof was compurgation, also called a wager of law. It was
essentially a test of good character. A man needing proof that he should prevail in a dispute was
required to bring forth a number of persons to swear under oath that he was a credible person of
good reputation. Depending on the circumstances, the number of compurgators might range from
one to as many as forty-eight persons, but by tradition it was twelve. If a litigant had a poor
reputation, it was difficult to find the required number of compurgators. Formally, the
compurgators testified only to the person's good character, but undoubtedly the degree to which
they knew some facts about the dispute helped the person's case. In business disputes, oral oaths
attesting to a person's good character were considered more trustworthy than written accounts,
because the latter could be falsely altered. Trial by witnesses was also common in both civil and
criminal matters. These early witnesses gave testimony about facts in a dispute, unlike the
compurgators who testified about character. Although these witnesses swore that their testimony
was truthful, they were not like modern witnesses. They had to be men of the neighborhood with
sufficient wealth and legal standing, and they were not examined to determine the accuracy of
their testimony. The status of the witnesses in the community and the wrath of God if they
violated their oaths were deemed to be sufficient to ensure honesty.”
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