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§ 36 THE LAW GOVERNING LAWYERS

withstand delay in litigation if client
remains ultimately liable to repay);
N.D. Rules of Prof. Conduet, Rule
1.8(e) (as amended 1996) (similar); V1.
Code of Prof. Responsibility, DR 5-
103(B) (similar). Prior to enactment
of the modern lawyer codes, some
jurisdictions also allowed such ad-
vances by judicial decision. E.g., Peo-
ple v. McCallum, 173 N.E. 827 (IiL
1930); Johnson v. Great Northern
Ry., 151 N.W. 125 (Minn.1915). See
also Texas Code of Professional Re-
sponsibility, DR 5-103 (omitting all
prohibitions of advances to client);
Commission on Professional Respon-
sibility, Roscoe Pound-American Tri-
al Lawyers Foundation, The Ameri-
can Lawyer’s Code of Conduct, Rule
5.6(a) (1980) (allowing advances to
client on any terms that are fair). The
Reporters support the minority posi-
tion, but that position was not accept-
ed by the Institute,

Comment d.  Publication-rights
contracts. ABA Model Rules of Pro-
fessional Conduect, Rule 1.8(d) (1983);
ABA Model Code of Professional Re-
sponsibility, DR 5-104(B) (1969). But
cf. Maxwell v. Superior Court, 639
P.2d 248 (Cal.1982) (lawyer not dis-
qualified when client voluntarily en-
tered publication-rights contract).
For problems arising from a post-
representation publication contract,

see In re von Bulow, 828 F.2d 94 (2d
Cir1987).

On publication for the client’s bene-
fit, see Stern, The Right of the Ac-
cused to a Public Defense, 18 Harv.
C.R.-C.L. L. Rev. 53 (1983). On the
effect of a publication-rights contract
on the client’s eriminal eonvietion, see
United States v. Hearst, 638 F.2d
1190 (9th Cir.1980), cert. denied, 451
U.S. 938, 101 S.Ct. 2018, 68 L.Ed.2d
325 (1981); Ray v. Rose, 491 F.2d 285
(6th Cir.1974); People v. Corona, 145
Cal.Rptr. 894 (Cal.Ct.App.1978); com-
pare, e.g., Zamora v. Dugger, 834
F.2d 956, 960 (11th Cir.1987) (media-
rights conflicts tested under more ex-
acting standard for conflicts of inter-
est in eriminal representation); Unit-
ed States v. Marrera, 7638 F.2d 201
(7th Cir.1985) (same), with Beets v.
Scott, 65 F.3d 1258 (5th Cir.1995),
cert, denied, 517 U.S. 1157, 116 S.Ct.
1547, 134 L.Ed.2d 650 (1996) (media-
rights conflicts tested under less-ex-
acting standard for ineffective-assis-
tance claims). Many state statutes en-
title victims of crime to the proceeds
of a publication about the erime by its
perpetrator. See Simon & Schuster,
Inc. v. New York State Crime Vie-
tims Bd., 502 U.S. 105, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (invalidating
one such statute).

§ 37. Partial or Complete Forfeiture of a Lawyer's Compensa-

tion

A lawyer engaging in clear and serious violation of
duty to a client may be required to forfeit some or all of
the lawyer’s compensation for the matter. Considerations
relevant to the question of forfeiture include the gravity
and timing of the violation, its willfulness, its effect on
the value of the lawyer’s work for the client, any other
threatened or actual harm to the client, and the adequacy

of other remedies.
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Comment:

a. Scope and cross-references; relation to othe:r doc.trines. Even
if a fee is otherwise reasonable (see § 34) and complies W}th the other
requirements of this Chapter, this Section can in some circumstances
lead to forfeiture. See also § 41, on abusive fee-collection methot_is, and
3 43, Comments f and g, discussing the discharge of attorney liens. A
client who has already paid a fee subject to forfeiture can sue to
recover it (see §§ 33(1) & 42). .

A lawyer’s improper conduct ean reduce or eliminate the fee that
the lawyer may reasonably charge under § 34 (see QGmment c therg—
of). A lawyer is not entitled to be paid for services rendered in
violation of the lawyer's duty to a client or for services needed to
alleviate the consequences of the lawyer’s misconduct. See R_estate—
ment Second, Agency § 469 (agent entitled to no compensa?ml_l for
conduet which is disobedient or breach of duty of loyalty to p_rmclpal).
A tribunal will also consider misconduct more broadly, as evidence of
the lawyer’s lack of competence and loyalty, and hence of the value of

the lawyer’s services.

Ilustration: .
1. Lawyer has been retained at an hourly ratg to negotlajoe a
contract for Client. Lawyer assures the other parties th.at Client
has consented to a given term, knowing this to be -incorrect.
Lawyer devotes five hours to working out the details of the term.
When Client insists that the term be stricken (see § 22), .Lawyer
devotes four more hours to explaining to the other parties that
awyer's lack of authority and Client’s 1'ejeqtion of the tem
requires further negotiations. Lawyer is not entitled ‘r,.o compensa-
tion for any of those nine hours of time urider either § 34 or §'3$_3.
The tribur;al, moreover, may properly consider the incident 11: it
bears on the value of such of Lawyer's other time as is otherwise
reasonably compensable. .

Second, under contract law a lawyer’s conduct can render unen-
forceable the lawyer’s fee contract with a client. Thus under cgntract
law the misconduct could constitute a material breach 9f contract (see
§ 40) or vitiate the formation of the contract (?S in the case of
misrepresentations concerning the lawyer’s credentzal§). Alternatively,
the contract can be unenforceable because it contains an unlav:vful
provision (see Restatement Second, Contracts §§ 163, 164, 184, 237,
241, & 374; Restatement Second, Agency § 467). In some cases,
although the contract is unenforceable on its own terms, the lawyer
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§ 37 THE LAW GOVERNING LAWYERS Ch. 3

will still be able to recover the fair value of services rendered (see
§ 39, Comment e).

Third, a lawyer’s misconduct can constitute malpractice rendering
the lawyer liable for any resulting damage to the client under the
common law or, in some jurisdictions, a consumer-protection statute
(see § 41, Comment b). Malpractice damages can be greater or smaller
than the forfeited fees. Conduct constituting malpractice is not always
the same as conduct warranting fee forfeiture. A lawyer’s negligent
legal research, for example, might constitute malpractice, but will not
necessarily lead to fee forfeiture. On malpractice lLability and mea-
sures of damages generally, see § 53. On the duty of an agent to
recompense a principal for loss caused by the agent’s breach of duty,
see Restatement Second, Agency § 401.

b. Rationale. The remedy of fee forfeiture presupposes that a
lawyer’s clear and serious violation of a duty to a client destroys or
severely impairs the client-lawyer relationship and thereby the justifi-
cation of the lawyer’s claim to compensation. See Restatement Second,
Trusts § 243 (court has discretion to deny or reduce compensation of
trustee who commits breach of trust); cf. Restatement Second, Agency
§ 456(b) (willful and deliberate breach disentitles agent to recover in
quantum meruit when agency contract does not apportion compensa-
tion). Forfeiture is also a deterrent. The damage that misconduct
causes is often difficult to assess. In addition, a tribunal often can
determine a forfeiture sanction more easily than a right to compensat-
ing damages. :

Forfeiture of fees, however, is not justified in each instance in
which a lawyer violates a legal duty, nor is total forfeiture always
appropriate. Some violations are inadvertent or do not significantly
harm the client. Some can be adequately dealt with by the remedies
described in Comment a or by a partial forfeiture (see Comment e).
Denying the lawyer all compensation would sometimes be an excessive
sanction, giving a windfall to a client. The remedy of this Section
should hence be applied with discretion.

c. Violation of o duty to a client. This Section provides for
forfeiture when a lawyer engages in a clear and serious violation (see
Comment d hereto) of a duty to the client. The source of the duty can
be civil or criminal law, including, for example, the requirements of an
applicable lawyer code or the law of malpractice. The misconduct
might have occurred when the lawyer was retained, during the repre-
sentation, or during attempts to collect a fee (see § 41). On improper
withdrawal as a ground for forfeiture, see § 40, Comment e.

The Section refers only to duties that a lawyer owes to a client,
not to those owed to other persons. That a lawyer, for example,

272

Ch. 3 FINANCIAL & PROPERTY RELATIONSHIP §37

harassed an opponent in litigation without harming the client does not
warrant relieving the client of any duty to pay the lawyer. On other
remedies in such situations, see § 110. But sometimes harassing a
nonelient will also violate the lawyer's duty to the client, perhaps
exposing the client to demands for sanctions or making the client’s
cause less likely to prevail. Forfeiture will then be appropriate unless
the client is primarily responsible for the breach of duty to a nonclient.

d A clear and serious violation—relevant factors. A lawyer's
violation of duty to a client warrants fee forfeiture only if the lawyer’s
violation was clear. A violation is clear if a reasonable lawyer, knowing
the relevant facts and law reasonably accessible to the lawyer, would
have known that the conduct was wrongful. The sanction of fee
forfeiture should not be applied to a lawyer who could not have been
expected to know that conduct was forbidden, for example when the
lawyer followed one reasonable interpretation of a client-lawyer con-
tract and another interpretation was later held correct.

To warrant fee forfeiture a lawyer's violation must also be serious.
Minor violations do not justify leaving the lawyer entirely unpaid for
valuable services rendered to a client, although some such violations
will reduce the size of the fee or render the lawyer liable to the client
for any harm caused (see Comment a hereto).

In approaching the ultimate issue of whether violation of duty
warrants fee forfeiture, several factors are relevant. The extent of the
misconduct is one factor. Normally, forfeiture is more appropriate for
repeated or continuing violations than for a single incident. Whether
the breach involved knowing violation or conscious disloyalty to a
client is also relevant. See Restatement Second, Agency § 469 (forfei-
ture for willful and deliberate breach). Forfeiture is generally inappro-
priate when the lawyer has not done anything willfully blameworthy,
for example, when a conflict of interest arises during a representation
because of the unexpected act of a client or third person.

Forfeiture should be proportionate to the seriousness of the
offense. For example, a lawyer'’s fallure to keep a client’s funds
segregated in a separate account (see § 44) should not result in
forfeiture if the funds are preserved undiminished for the client. But
forfeiture is justified for a flagrant violation even though no harm can
be proved.

The adequacy of other remedies is also relevant. If, for example, a
lawyer improperly withdraws from a representation and is consequent~
ly limited to a quantum meruit recovery significantly smaller than the
fee contract provided (see § 40), it might be unnecessary to forfeit the
quantum meruit recovery as well.
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e. Extent of forfeiture. Ordinarily, forfeiture extends to all fees
fox.' the matter for which the lawyer was retained, such as defending a
criminal prosecution or incorporating a corporation. (For a possibly
more limited loss of fees under other rules, see Comment a hereto.)
See § 42 (client’s suit for refund of fees already paid). Forfeiture does
not extend to a disbursement made by the lawyer to the extent it has
conferred a benefit on the client (see § 40, Comment d).

Sometimes forfeiture for the entire matter is inappropriate, for
example when a lawyer performed valuable services before the mis-
conduct began, and the misconduct was not so grave as to require
forfeiture of the fee for all services. Ultimately the question is one of
fairness in view of the seriousness of the lawyer's violation and
considering the special duties imposed on lawyers, the gravity, timing,
and likely consequences to the client of the lawyer's misbehavior, and
the connection between the various services performed by the lawyer.

When a lawyer-employee of a client is discharged for misconduct,
except in an extreme instance this Section does not warrant forfeiture
of all earned salary and pension entitlements otherwise due. The
lawyer’s loss of employment will itself often be a penalty graver than
would be the loss of a fee for a single matter for a nonemployee
lawyer. Employers, moreover, are often in a better position to protect
themselves against misconduct of their lawyer-employees through
supervision and other means. See Comment o hereto; Restatement
Second, Agency § 401. For an employer’s liability for unjust discharge
of a lawyer employee, see § 32, Comment b.

REPORTER'S NOTE

1L NOLSOO*

l
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Comment a. Scope and cross-refer-
ences; relation to other doctrines. For
reduction of what is otherwise a rea-
sonable fee due to a lawyer’s derelic-
tions, see, e.g., Newman v. Silver, 553
F.Supp. 485 (S.D.N.Y.1982), affd in
relevant part, 713 F.2d 14 (2d Cir.
1983); Murphy v. Stringer, 285 So.2d
340 (La.Ct.App.1973); 1 R. Mallen &
J. Smith, Legal Malpractice § 11.24
(3d ed.1989). For misconduct that
renders a fee. contract unenforceable
but allows recovery of the fair value
of the lawyer’s services, see, e.g., In
re Rosenman & Colin, 850 F.2d 57
(2d Cir.1988) (failure to send monthly
bills in breach of contract); In re

Kamerman, 278 F.2d 411 (2d Cir.
1960) (champertous contract); Mat-
tioni, Mattioni & Mattioni, Ltd. v.
Ecological ~Shipping Corp.,, 530
F.Supp. 910 (E.D.Pa.1981) (contract
requiring lawyer’s consent to settle-
ment); Anderson v. Anchor Organiza-
tion, 654 N.E.2d 675 (I1l.App.Ct.1995)
(court has discretion to allow quan-
tum meruit recovery when contract
provides for contingent fee larger
than allowed by statute). For the ap-
plication of some consumer-protection
statutes to lawyers, see § 41, Com-
ment b, and Reporter’s Note thereto.

Commient b. Rationale. See gener-
ally Perillo, The Law of Lawyer’s
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Contract is Different, 67 Fordham L.
Rev. 443, 44649 (1998) (criticizing
the Section as “lawyer friendly” com-
pared to general contracts law).
Comment c. Violation of a duty to
a client. For examples of breaches
justifying fee forfeiture, see, e.g., Sil-
biger v. Pradence Bonds Corp., 180
F.2d 917 (2d Cir.) (L. Hand, C.J.),
cert. denied, 340 U.S. 813, 71 S.Ct.
40, 95 L.Ed. 597 (1950) (“Certainly by
the beginning of the Seventeenth
Century it had become a common-
place that an attorney must not rep-
resent opposed interests, and the
usual consequence has been that he is
debarred from receiving any fee from
either, no matter how successful his
labors.”); Crawford & Lewis v. Boat-
men’s Trust Co., 1 S.W.3d 417 (Ark.
1999) (conflict of interests); Jeffry v.
Pounds, 136 Cal.Rptr. 373 (Cal.Ct.
App.1977) (forfeiture for agreeing to
represent client’s wife in divorce);
Jackson v. Griffith, 421 So2d 677
(Fla.Dist.Ct.App.1982) (coercing
client into contract); Sanders V.
Townsend, 509 N.E.2d 860 (Ind.Ct.
App.1987), aff'd in part, vacated in
part. 582 N.E=2d 355 (Ind.199D
(coereing client to accept poor settle-
ment); Rice v. Perl, 320 N.-W.2d 407
(Minn.1982) (not disclosing to client
that lawyer’s firm employs opposing
party’s adjuster in other matters);
Ranta v. McCarney, 391 N.W.2d 161
(N.D.1986) (practicing in state where
not admitted); Crawford v. Logan,
656 S.W.2d 360 (Tenn.1983) (failing to
return former client’s papers); Bur-
row v. Arce, 997 S.W.2d 229 (Tex.
1999) (following Restatement ap-
proach). Compare In re Rosenman &
Jolin, 850 F.2d 57 (2d Cir.1988)
(breach of contract barred recovery
on contract, but did not forfeit all
compensation); Searcy, Denney, Sea-
rola, Barnhart & Shipley, P.A. v.

Scheller;, 629 So.2d 947 (Fla.Dist.Ct.
App.1993) (court has discretion as to
forfeiture when lawyer pressured
client to change fee contract).

On breach of duty to nonclients,
compare, e.g., Blick v. Marks, Stokes
& Harrison, 360 S.E.2d 345 (Va.1987)
(no forfeiture when lawyer helped
represent client after hearing part of
case as parttime judge, because client
not harmed), with, e.g., Feld & Sons,
Inc. v. Pechner, Dorfman, Wolfee,
Rounick & Cabot, 458 A2d 546
(Pa.Super.Ct.1983) (lawyer whose ad-
vice to commit perjury led to client’s
conviction must refund fee).

Comment d. A clear and serious
violation—relevant  factors. Some
courts have refused to hold fees for-
feited when the client was not
harmed. E.g., Frank v. Bloom, 634
F.2d 1245 (10th Cir.1980) (Jawyer was
disobedient); Brillhart v. Hudson, 455
P.2d 878 (Co0lo.1969) (no forfeiture
when contingent-fee contract held
grossly unreasonable): Crawford v.
Logan, 656 S.W.2d 360 (Tenn.1983)
(fees forfeited for failure to return
evidence to client when representa-
tion ended, unless lawyer shows no
prejudice); Burk v. Burzynski, 672
P.2d 419 (Wy0.1983) (lawyer disclosed
confidences that a client had already
revealed); compare Jackson v. Grif-
fith, 421 So.2d 677 (Fla.Dist.Ct.App.
1982) (forfeiture when fee contract
obtained by coercion), with Guenard
v. Burke, 443 N.E.2d 892 (Mass.1982)
(no forfeiture when lawyer violated
court rule by not signing contract).
On impalpable and improbable harm,
see, e.g., Hendry v. Pelland, 73 F.3d
397 (D.C.Cir.1996) (forfeiture for con-
flict of interest regardless of lack of
harm); In re Eastern Sugar Antitrust
Litigation, 697 F.2d 524 (3d Cir.1982)
(forfeiture for failure of law firm rep-
resenting a class to disclose to.court

275




4L SYYAL NOLSROR

§ 37 THE LAW GOVERNING LAWYERS Ch. 3

merger negotiations with opposing
party’s law firm); Silbiger v. Pru-
dence Bonds Corp., 180 F.2d 917, 921
(2d Cir.) (L. Hand, C.J.), cert. denied,
340 U.S. 813, 71 S.Ct. 40, 95 L.Ed.
597.(1950) (dictum) (lawyer with con-
flict of interests may not avoid forfei-
ture solely by showing no actual
harm); Rice v. Perl, 320 N.W.2d 407
(Minn.1982) (lawyer forfeits fees for
failure to disclose to client lawyer's
firm's employment of opposing par-
ty’s adjuster in other matters; no
proof of actual harm required); Spi-
vak v. Sachs, 211 N.E.2d 329 (N.Y.
1965) (lawyer not admitted to practice
in state where services performed not
entitled to fee); Burrow v. Arce, 997
S.W2d 229 (Tex.1999) (client need
not demonstrate harm); Eriks v. Den-
ver, 824 P.2d 1207 (Wash.1992) (court
may require fee refund for conflict of
interest without showing of harm).

On the relevance of the lawyer's
intent, compare, e.g., Moses v.
McGarvey, 614 P.2d 1363 (Alaska
1980) (former corporate counsel who
brought derivative suit forfeits fees
regardless of absence of improper
motive); Jetfry v. Pounds, 136 Cal.
Rptr. 373 (Cal.Ct.App.1977) (lawyer
who brought suit for one client
against another client in unrelated
matter forfeits fee although lawyer
did not realize this was forbidden),
with Hill v. Douglass, 271 So.2d 1
(Fla.1972) (no forfeiture of fees for
services rendered before lawyer
should have known he would probably
be witness); E. Wood, Fee Contracts
of Lawyers 237-45 (1936) (forfeiture
for negligent mishehavior); Note, To-
ward a Uniform System of Attorney
Fee Forfeiture; 9 Cardozo L. Rev.
1859 (1988). On nonrecoverability of
fees for services performed in a juris-
diction where the lawyer was not ad-
mitted to practice, see Note, Out-of-

State Attorney Fee Forfeiture, 8 Car-
dozo L. Rev. 1191 (1987). For norms
whose breach warrants forfeiture, see
Reporter’s Note to Comment ¢ here-
to.

Comment e. Extent of forfeiture.
See In re Eastern Sugar Antitrust
Litigation, 697 F.2d 524 (3d Cir.1982)
{no forfeiture for services rendered
before lawyer’s violation, unless need
to discipline and deter egregious vio-
lation outweighs other concerns); In
re Brandon, 902 P.2d 1299, 1317
(Alaska 1995) (conflict of interest
warrants forfeiture; whether auto-
matic or proportionate by weighing
all factors to be decided on review
following remand for full develop-
ment of facts); Hill v. Douglass, 271
So.2d 1 (Fla.1972) (no forfeiture for
services before lawyer should have
known he would be witness); Bryan v.
Granade, 3567 S.E2d 92 (Ga.1987)
(lawyer did not forfeit fee for having
will set aside by later plundering es-
tate as administrator); Gilchrist v.
Perl, 387 N.W.2d 412 (Minn.1986)
(forfeiture usually "total; but when
there was no fraud, bad faith, or actu-
al harm to clients and many potential
plaintiffs, courts should use punitive-
damages standards to determine how
large a forfeiture is appropriate);
Davis v. Taylor, 344 S.E2d 19
(N.C.Ct.App.1986) (lawyer forfeits fee
for period during which improper di-
vorce contingent-fee contract was in
effect); Burrow v. Arce, 997 S.W.2d
229 (Tex.1999) (judicial discretion);
see § 40, Reporter’s Note to Com-
ment d. Compare Dewey v. R. J.
Reynolds Tobacco Co., 536 A.2d 243
(N..J.1988) (firm with conflict of inter-
est must remain in case but serve
without compensation).

On nonforfeiture of the salary of a
lawyer employee, see Schwartz v.
Leonard, 526 N.Y.S.2d 506 (N.Y.App.
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Div.1988); ef. Greenberg v. Jerome H.
Remick & Co., 129 N.E. 211 (N.Y.
1920).

TOPIC 2. A LAWYER’'S CLAIM TO COMPENSATION

Introductory Note
Section

88. Client-Lawyer Fee Contracts
39. A Lawyer's Fee in the Absence of a Contract

40. Fees on Termination

Introductory Note: This Topic sets forth rules governing the
compensation of lawyers: the creation and construction of fee contracts
(see § 38; see also § 18); the lawyer’s right to recover the fair value of
services rendered when there is no enforceable contract (see § 39);
and modification of fee arrangements when the client-lawyer relation-
ship is terminated before the lawyer has finished providing the con-
templated legal services (see § 40). Compared to the usual rules of
contract law, those described in this Topic seek to protect clients by
placing the burden of specifying contractual anangements on the
lawyer and by allowing clients to change lawyers without having to
pay double fees.

§ 38. Client-Lawyer Fee Contracts

(1) Before or within a reasonable time after begln-
ning to represent a client in a matter, a lawyer must
communicate to the client, in writing when applicable
rules so provide, the basis or rate of the fee, unless the
communication is unnecessary for the client because the
lawyer has previously represented that client on the same
basis or at the same rate.

(2) The validity and construction of a contract be-
tween a client and a lawyer concerning the lawyer s fees
are governed by § 18.

(3) Unless a contract construed in the circumstances
indicates otherwise: ;

(a) a lawyer may not charge separately for the
lawyer’s general office and overhead expenses;

(b) payments that the law requires an opposing
party or that party’s lawyer to pay as attorney-fee
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awards or sanctions are credited to the client, not the
client’s lawyer, absent a contrary statute or court
order; and

(¢) when a lawyer requests and receives a fee
payment that is not for services already rendered,
that payment is to be credited against whatever fee
the lawyer is entitled to collect.

Comment:

a. Scope and cross-references. This Section concerns fee con-
tracts between clients and lawyers. A lawyer’s contract with a non-
client to pay the fee of a client (see generally § 134) is subject to
similar rules under general law if, for example, the fee-payor is a
spouse or parent of the client and is thus in a situation similar to that
of a client.

i A fee contract may not provide for an unreasonably large fee (see
§ 34) or violate the other restrictions on fee arrangements (see §§ 35—
37). .

A fee contract must meet the usual requirements of contract law
as well as the special rules of § 18. Subsection (1) incorporates the
disciplinary rules requiring lawyers to disclose the basis or rate of
their fees at the outset of a representation. Subsection (3) implements
the general principle of construction for client-lawyer contracts in § 18
by providing three rules of construction concerning fees.

When there is an enforceable contract, it governs the rights of
both lawyer and client, and, unless both agree, neither can elect to set
it aside and proceed under § 39 (see Restatement of Restitution
§ 107). When a fee contract is unenforceable, the lawyer can proceed
under § 39 for the fair value of services rendered, unless entering an
unenforceable contract warrants forfeiture of the lawyer’s compensa-
tion (see § 37 & § 39, Comment ¢). Section 40 deals with the effect of
a lawyer’s discharge or withdrawal on a fee contraet.

b. A lawyer’s duty to inform a client. Subsection (1) sets forth
the lawyer’s duty to inform a client of the basis or rate of the fee.
Noncompliance with that duty is enforceable through professional
discipline and by limiting the lawyer’s remuneration to the fair-value
standard described in § 39. When the client is already aware of the
basis or rate. of the fee, for example because the client’s letter states
that the client will pay a specified hourly fee for specific services, the
lawyer need not further inform the client. The client should also be
informed if the lawyer proposes to use a different basis or rate in the
event of settlement, trial, or appeal.
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The lawyer should inform the client early enough so that the
client will not be inconvenienced unnecessarily if, upon considering the
information, the client decides to seek another lawyer. The basis or
rate might be a specified hourly charge, a percentage, or a set of
factors on which the fee will be based. If the fee is based on a
percentage of recovery (or other base), the client should also be
informed if a different percentage applies in the event of settlement,
trial, or appeal. For a client sophisticated in retaining lawyers, a
statement that “we will charge our usual hourly rates” ordinarily will
suffice. The less specific the notice, the less it should control a tribunal
passing on the propriety of the fee. Thus, a lawyer’s statement “I will
charge what I think fair, in light of the hours expended and the results
obtained,” even if deemed part of a valid contract, does not bind the
client or tribunal to accept whatever fee the lawyer thinks fair. The
level of information imparted to the client might comply with disciplin-
ary rules but not give rise to an enforceable contract. -

The information should indicate the matter for which the fee will
be due, for example, “preparing and trying (but not appealing) your
auto injury suit.” If the services are not specifically described, the
lawyer will be held under § 18 to provide the services that a reason-
able client would have expected.

Most states require that contingent-fee contracts be in writing.
Even when there is no such requirement, tribunals are reluctant to
uphold oral contingent-fee contracts. Tribunals adjudicating fee dis-
putes are free to reject a lawyer’s testimony concerning the fee when
the client testifies more credibly to the contrary. The statute of frauds
might render unenforceable some unwritten client-lawyer contracts
(see Restatement Second, Contracts § 130).

¢. Representation without charge. Lawyers sometimes represent
clients without payment. A lawyer’s agreement, explicit or implicit, to
render services without charge is as enforceable as any other fee
contract. The lawyer’s obligation to seek no compensation can also
result from a waiver or estoppel (see Restatement Second, Contracts
§ 90). When a client reasonably believes that no compensation will be
expected, the client does not owe the lawyer a fee. Circumstances
indicating such a belief include the small quantity of legal services in
question, the absence of any history of paid legal services by the
lawyer for the client, and ‘the client’s evident indigence. Compare
Restatement Second, Agency § 411 (pay due unless circumstances
indicate agent was not to be compensated). On payment for a prelimi-
nary consultation not leading to employment, see § 15, Comment g.

d. Conmstruction of fee contracts. Under § 18, a contract between
a client and lawyer is to be construed as a reasonable client would
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have construed it, considering the contract in the circumstances in
which it was made (see § 18, Comment ).

e. Disbursements. Under generally prevailing practice, the actu-
al amount of disbursements to persons outside the office for hired
consultants, printers’ bills, out-of-town travel, long-distance telephone
charges, and the like ordinarily are eharges in addition to the lawyer’s
fee. Reimbursement is limited to the actual amount of disbursements
the lawyer was authorized to make under the lawyer’s general authori-
ty or a more specific delegation or contract (see §§ 21-23). Compare
Restatement Second, Agency §§ 438(2)(a) and 439(e) (prineipal must
indemnify agent for payment authorized or necessary in managing
principal’s affairs or where agent was not officious in making expendi-
ture, principal was benefited, and it would be inequitable not to
indemnify). See also § 17 as to a client’s duty to indemnify a lawyer
for certain expenses. As to whether a nonclient who provides goods
and services can hold the client or lawyer liable for them, see §§ 26,
27, and 30.

Court costs and expenses of litigation, such as filing fees, expert-
witness fees, and witness expenses, are normally payable by clients. In
most states, a lawyer may not advance such expenses unless the client
is obligated to repay them out of the client’s recovery (see § 36(2) &
Comment ¢ thereto). Under a contingent-fee contract, however, a
client who does not prevail is not liable to the lawyer for court costs
and litigation expenses, unless the client agreed to pay them or
nonrefundable advances by the lawyer of such costs and expenses are
unlawful in the jurisdiction.

Subsection (3)(a) provides that, unless the contract construed in
its circumstances provides otherwise, a lawyer may not recover from a
client payment in addition to the agreed fee for items of general office
and overhead expense such as secretarial costs and word processing. A

client lacking knowledge of the lawyer's usual practice cannot be:

expected to assume that the lawyer will charge extra for such ex-
penses. The lawyer may, however, charge separately for such items if
the client was told of the billing practice at the outset of the represen-
tation or was familiar with it from past experience with the lawyer or
(in the case of a general billing custom in the area) from past
experiences with other lawyers.

f  Payments by an opposing party. Prevailing litigants in some
types of litigation are entitled to recover attorney fees from an
opposing party. On possible conflict-of-interest considerations in such
cases, see § 125, Comment £ A litigant might be awarded a monetary
sanction imposed on the opposing party (see § 110, Comment g). Most
fee statutes provide for recovery by a “prevailing party” rather than
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the party’s lawyer. Under this Section, if a lawyer for the prevailing
litigant does not foresee and contract for the possibility of a court-
awarded fee consistently with §§ 18 and 34, the client rather than the
lawyer is entitled to any such fee and can settle or waive the right to
recover such a fee. The lawyer will recover from the client the fee
otherwise contracted for or, in the absence of any contract, the fair
value of services the client received as provided in § 39.

However, the fee award would go to the lawyer rather than the
client if the parties had reached an enforceable contract so providing
or if law or the tribunal so directed. Such a contract must comply with
§§ 18 and 34-37, but would not ordinarily constitute a client-lawyer
business arrangement subject to § 126. Also, in a suit in which a fee
award is available, if client and a lawyer have neither agreed to a basis
or rate for a fee nor agreed that the lawyer will serve without
payment, it is ordinarily appropriate to assume that the lawyer’s fee is
to be any attorney-fee award. A contract providing that a lawyer is to
receive both a standard contractual fee and a fee award, without
crediting the award against the contractual fee, is presumptively
unreasonable under § 34.

Hlustrations:

1. Lawyer agrees to represent Client in a lawsuit for an
hourly fee. Because the opposing party defends the suit in bad
faith, the court orders that party to pay reasonable attorney fees.
The payment goes to Client, not Lawyer, unless they have other-
wise agreed. A contract that Lawyer should receive the payment
might sometimes be inferred from the circumstances, for example
if the lawyer was to be paid a flat fee and the opposing party’s
bad faith had greatly extended the services required beyond what
might have been expected. ’

2, Lawyer agrees to represent Client in a lawsuit without
discussing attorney fees or the possibility that the opposing party
will be ordered to pay attorney fees. The suit is brought under a
statute that has been construed to entitle virtually all prevailing
plaintiffs to attorney fees. Client prevails, recovering $10,000 in
damages and $5,000 in attorney fees. In the absence of special
circumstances indicating agreement between Client and Lawyer
to the contrary, Client is entitled to the $10,000 damage award
and Lawyer to the $5,000 fee award. .

This Section does not address who should pay attorney fees'or
sanctions, as opposed to who should receive them. The court ordering
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the fee or sanction payment usually specifies the payor (see §§ 29 &
80). This Section also does not address who should receive attorney-fee
awards under the “common fund” or “common benefit” doctrines.

9. An advance payment, engagement-retainer fee, or lump-sum
Jfee. A fee payment that does not cover services already rendered and
that is not otherwise identified is presumed to be a deposit against
future services. The lawyer’s fee for those services will be calculated
according to any valid fee contract or, if there is none, under the fair-
value standard of § 39. If that fee is less than the deposit, the lawyer
must refund the surplus (see § 33(1)). If the fee exceeds the deposit,
the client owes the lawyer the difference. The deposit serves as
security for the payment of the fee. See also § 43 (considering other

security devices); § 44, Comment f (considering when lawyer may -

transfer advance-fee payment to lawyer’s personal account).

A client and lawyer might agree that a payment is an engage-
ment-retainer fee (see § 34, Comment e) rather than a deposit. Clients

who pay a fee without receiving an explanation ordinarily will assume .

that they are paying for services, not readiness (see § 38(3)c)). A
client and lawyer might aiso agree that an advance payment is neither
a deposit nor an engagement retainer, but a lump-sum fee constituting
complete payment for the lawyer’s services. Again, the lawyer must
adequately explain this to the client. In any event, an engagement-
retainer or lump-sum fee must be reasonable (see § 34 & Comment d
thereto). If the lawyer withdraws or is discharged prematurely or for
other misconduct, the contractual fee might be subject to reduction
(see § 40, Illustration 3; see also § 37 (fee forfeiture)).

k. Interest. A client and lawyer may agree for the payment of a
reasonable amount in interest on past-due and unpaid charges of the
lawyer (see §§ 18 & 34). In the absence of contract, the lawyer’s
entitlement to interest is determined by other law. Similarly, a law-
yer's right to receive interest on cost and similar advances (seé
§ 36(2)) is determined either by contract or other law.

REPORTER’S NOTE
Comment b. A lawyer's duty to tation.”). See generally ABA Formal

inform a client. ABA Model Rules of
Professional Conduct, Rule 1.5(b)
(1983) (“When the lawyer has not
regularly represented the client, the
basis or rate of the fee shall be com-
municated to the client, preferably in
writing, before or within a reasonable
time after commencing the represen-

Opin. 93-379 (1993); Gillers, Caveat
Client: How the Proposed Final Draft
of the Restatement of the Law Gov-
erning Lawyers Fails to Protect Un-
sophisticated Consumers in Fee
Agreements with Lawyers, 10 Geo. J.
Legal Ethies 581 (1997). On the effect
of unspecific notice, see, e.g., Finch v.
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Hughes Aircraft, 469 A.2d 867 (Md.
Ct.Spec.App.1984) (lawyer committed
fraud by billing without notice for
time spent on previous related mat-
ter); First Natl Bank v. Brink, 361
N.E2d 406 (Mass.1977) (where con-
tract provides for payment without
specifying amount, lawyer recoups
what court finds to be fair and rea-
sonable); Jacobs - v. Holston, 434
N.E2d 738 (Ohio Ct.App.1980)
(where contract states hourly fee but
not number of hours, lawyer must
show what hours were actually and
reasonably devoted to case).

ABA Model Rule 1.5(c) requires
contingent-fee contracts to be in writ-
ing. Accord, e.g., Calif. Bus. & Prof.
Code § 6147; Hlinois Code of Profes-
sional Responsibility. DR 2-106(c).
See N.J. Rules of Professional Con-
duct, Rule 1.5(b) (written notice re-
quired for all fees where lawyer has
not regularly represented client); 1 G.
Hazard & W. Hodes, The Law of
Lawyering 112 (2d ed. 1990) (urging
gimilar rule). For examples of reluc-
tance to uphold disputed oral-fee ar-
rangements, see Foodtown, Inc. v.
Argonaut Ins., 102 F.3d 483 (11th
Cir.1996); Kirby v. Liska, 334 N.W.2d
179 (Neb.1983) (contingent fee); Bec-
nel v. Montz, 334 So.2d 1015 (La.Ct.
App.1980); Roehrdanz v. Sehlink, 368
N.W.2d 409 (Minn.Ct.App.1985). On
the other hand, if a contract is suffi-
ciently proved, a cowrt in a jurisdic-
tion in which a writing is required
will often permit the lawyer a fair-
value recovery in the absence of any
indication of overreaching. E.g.,;, Vac-
caro v. Estate of Gorovoy, 696 A.2d
724 (N.J.Super.Ct.App.Div.1997). For
construction of unclear contraets to
require the lawyer to provide repre-
sentation on appeal, see § 18, Report-
er’s Note to Comment e.

Comment c. Representation with-
out charge. See ABA Model Rules of
Professional Conduet, Rule 6.1 (1983)
(“A lawyer should render public in-
terest legal service” for example “by
providing professional services at no
fee or a reduced fee to persons of
limited means or to public service or
charitable groups or organizations”).
On circumstances indicating that ser-
vices were gratuitous, see, e.g,
Briggs v. Clinton County Bank &
Trust Co., 452 N.E.2d 989 (Ind.Ct.
App.1983) (history of services over
the years without bill or payment); In
re Cutler & Horgan, 212 N.W. 573
(lowa 1927) (lawyer brother of client,
who had other counsel); In re Estate
of Orris, 622 P.2d 337 (Utah 1980)
(lawyer’s services performed out of
friendship and reciprocity); Cadle v.
Black, 154 P. 997 (Wyo.1916) (lawyer
offered to serve without charge).

Cominent e. Disbursements. See
generally ABA Formal Opin. 93-379
(1993); 1 S. Speiser, Attorney’s Fees
§§ 1:4649 (1973). For items pre-
sumptively nonrecoverable from a
client, see Ramos Colon v. Secretary
of Health & Human Services, 850
F.2d 24 (1st Cir.1988) (computer and
word processing time); In re Ireland,
706 P.2d 352 (Ariz.1985) (secretarial
costs); In re Estate of Muceini, 460
N.Y.S.2d 680 (N.Y.Sur.Ct.1983) (nor-
mal operating overhead costs; but
other out-of-pocket disbursements
are recoverable); 1 B. Witkin, Califor-
nia Procedure § 140 (3d ed.1985); cf.
In re Zaleon, 494 S.E.2d 669 (Ga.
1998) (discipline for adding surcharge
to disbursements without disclosure
to client); Henican, James & Cleve-
land v. Strate, 348 So.2d 689 (La.Ct.
App.1977) (“out of pocket expenses”
does not include in-office copying ex-
penses). For items presumptively re-
coverable, see Roberts, Walsh & Co.
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v. Trugman, 264 A.2d 237 (N.J.Dist.
Ct.1970) (court reporter); Levy v.
State, 420 N.Y.S.2d 154 (N.Y.Ct.CL
1979) (investigation eosts); E. Wood,
Fee Contracts of Lawyers 284-88
(1936) (printing, expert wilnesses,
court reporters; but not associate
counsel retained without client’s ap-
proval); cf. Missouri v. Jenkins, 491
U.S. 274, 109 S.Ct. 2463, 105 L.Ed.2d
229 (1989) (attorney-fee award should
include separate payment for parale-
gals, because their time is customari-
ly billed separately). On the construc-
tion of contingent-fee contracts with
respect to court costs and litigation
expenses, see Coon v. Landry, 408
So.2d 262 (La.1981); Shaw v. Manu-
facturers Hanover Trust Co., 499
N.E.2d 864 (N.Y.1986).

Comment f. Payments by an op-
posing party. For payment of litiga-
tion sanctions to the client, see Ham-
ilton v. Ford Motor Co., 636 F.2d 745
(D.C.Cir.1980). Authority holding thut
attorney-fee awards should be credit-
ed against the client’s contractual fee
debt to the lawyer unless the contract
provides otherwise includes Wilming-
ton v. J.I., Case Co., 793 F.2d 909 (8th
Cir.1986); Wheatley v. Ford, 679 F.2d
1037 (2d Cir.1982); Chalmers v. Ore-
gon Auto. Ins. Co, 502 P.2d 1378
(0r.1972); Commereial Union Ins. Co.
v. Estate of Plute, 356 So.2d 54 (Fla.
Dist.Ct.App.1978); Luna v. Gilling-

 ham, 789 P.2d 801, 805 (Wash.Ct.App.

1990); see In re Atencio, 742 P.2d
1039 (N.M.1987) (disciplinary pro-
ceeding). When the attorney-fee
award is larger than the contractual
fee, some courts allow the lawyer to
keep the surplus even without a con-
tractual provision so stating. Sullivan
v. Crown Paper Bd. Co., 719 F.2d 667
(3d Cir.1983); Cooper v. Singer, 719
F.2d 1496, 1507 (10th Cir.1983); see
Sargeant v. Sharp, 579 F.2d 645, 649
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(1st Cir.1978). Blanchard v. Bergeron,
489 U.S. 87, 109 S.Ct. 939, 103
L.Ed.2d 67 (1989), seems. to assume
this result. The contrary view is sup-
ported by the principles of construe-
tion of § 18 and by the Supreme
Court’s conclusion that attorney-fee
awards belong to the client, not the
lawyer. Evans v. Jeff D, 475 US.
717, 730-32, 106 S.Ct. 1531, 1538-40,
89 L.Ed.2d 747 (1986); Venegas v.
Mitchell, 495 U.S. 82, 110 S.Ct. 1679,
109 L.Ed.2d 74 (1990). See Benalca-
zar v. Goldsmith, 507 N.E.2d 1043
(Muass.1987). A client-lawyer contract
might alter the result, but courts
have held unreasonable and unen-
forceable contracts that give the law-
yer both a contractual and a statutory
fee. Hatrington v. Empire Constr.
Co., 167 F.2d 389 (4th Cir.1948); In re
Atencio, 742 P.2d 1039 (N.M.1987);
see Farmington Dowel Prods. Co. v.
Forster Mfg. Co, 421 F2d 61 (st
Cir.1969). But see Jensen v. Dept. of
Transportation, 858 F.2d 721 (Fed.
Cir.1988).

This Section does not address
whether a client-lawyer fee contract
should affect the size of a statutory
fee recovered from an opposing par-
ty. See Blanchard v. Bergeron, 489
U.8. 87, 109 S.Ct. 939, 103 L.Ed.2d 67

" (1989); Annot., 76 A.L.R. Fed. 347

(1986).

Comment g. An advance payment,
engagement-retainer fee, or lump-
sum fee. Wong v. Kennedy, 853
F.Supp. 73 (E.D.N.Y.1994) (citing Re-
statement, advance payment for crim-
inal-defense services up to 10 weeks
prior to trial found to be deposit, not
engagement retainer); Jersey Land &
Development Co. v. United States,
342 F.Supp. 48 (D.N.J.1972) (similar);

In re Stern, 458 A.2d 1279 (N.J.1983)

(bar-association opinions differ as to
whether a retainer-advance payment
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is presumed to be on account or to
reserve the lawyer’s services); Can-
non v. First Nat’l Bank of East Islip,
469 N.Y.S.2d 101 (N.Y.App.Div.1983),
affd, 468 N.E2d 699 (N.Y.1984)
(when lawyer accepted fixed monthly
fee, he cannot later claim additional
payment for extraordinary services).
Courts have rejected claims that a
lawyer may keep advance payments
when discharged during the repre-
sentation, applying the principles of
§ 40. Federal Savings & Loan Ins.
Corp. v. Angell, Holmes & Lea, 838
F.2d 395 (9th Cir.1988) (overruling
nonrefundability clause); Simon v.
Auler, 508 N.E.2d 1102 (IlLApp.Ct.
1987); Smith v. Binder, 477 N.E.2d
606 (Mass.App.Ct.1985); Jacobson v.
Sassower, 489 N.E2d 1283 (N.Y.
1985) (construing nonrefundability
clause narrowly); see Jennings v.
Backmeyer, 569 N.E.2d 689 (Ind.Ct.
App.1991) (lawyer may not keep
“nonrefundable” fixed fee when client
dies soon after retaining lawyer);
ABA Model Rules of Professional
Conduct, Rule 1.16(d) (1983) (lawyer
must refund unearned fee); Calif. R.
Prof. Conduct 2-111{(AX3) (duty to
refund unearned fees inapplicable to
engagement retainer paid solely to
ensure lawyer’s availability); Brick-
man & Cunningham, Nonrefundable
Retainers: Impermissible under Fidu-
ciary, Statutory and Contract Law, 67
Ford. L. Rev. 149 (1988).

Comment h. Interest. See generally
ABA Formal Opin. 338 (1974) (per-
missible for lawyer to charge interest
on past-due fees pursuant to contract
with client); ABA/BNA Law. Manual
Prof. Conduct §§ 41:309, 41:2006 &
41:2017-19 (1993) (citing ethics-opin-
ion authority in many states). On in-
terest provided by contract, see, e.g.,
Katz & Lange, Ltd. v. Beugen, 356
N.W.2d 733 (Minn.Ct.App.1984) (in
absence of contract, lawyer’s unilater-
al charge of usurious rate of interest
as finance charge on statements un-
enforceable). On interest provided by
law, see, e.g., Davis & Cox v. Summa
Corp., 751 F.2d 1507, 15622-23 (9th
Cir.1985) (in diversity case, state stat-
utory and case law determines law-
yer's right to pre- and post-judgment
interest); Florida Bar v. Dunagan,
565 So.2d 1327 (F1a.1990) Jawyer dis-
ciplined for charging interest on prior
hills, which themselves billed interest,
resulting ~ in  interest-on-interest
charge .in excess of statutory limit);
Cannell v. Rhodes, 509 N.E.2d 963
(Ohio Ct.App.1986) (prejudgment-in-
terest statute applies); cf. also, e.g.,
Anderson & Adams v. Bayou Land &
Marine Contractors, Ine., 566 So.2d
438 (La.Ct.App.1990) (statutory fee
shifting); Gunter v. Bailey, 808
S.W.2d 163 (Tex.Ct.App.1991) (court
costs and fee-shifting under statute).

§ 39. A Lawyer's Fee in the Absence of a Contract

If a client and lawyer have not made a valid contract
providing for anether measure of compensation, a client
owes a lawyer who has performed legal services for the
client the fair value of the lawyer’s services.

Comment:

a. Scope and cross-references. This Section sets forth a lawyer’s
right to recover a fair fee in quantum meruit for legal services
provided to a client when a lawyer and client have not agreed upon
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another fee. It assumes that a client-lawyer relationship has been
created (see § 14). Section 18 specifies requirements for a fee contract
(see also § 38). The circumstances might also show that the lawyer
was to serve without charge (see § 88, Comment ¢). A fee in quantum
meruit may not exceed the applicable legal limits described in Topic 1
of this Chapter. Topic 8 discusses fee-collection procedures, including
the various proceedings in which fee disputes can be resolved (see
§ 42); this Section applies to those proceedings.

A contract gives a client notice of what the fee will be, as required
by § 38. A lawyer who fails to give such notice has a weaker claim to a
fee whose amount the client might not have anticipated. The reason-
ableness requirement of § 34 is relevant (a) when a fee contract is
challenged as unenforceable because the fee is too large or (b) when
disciplinary authorities seek to diseipline for a fee that is unreasonably
large. The provisions of this Section are relevant but not conclusive
when a lawyer faces such charges, However, discipline is inappropriate
simply because a lawyer in good faith seeks a larger fee than a
tribunal later determines to be due under this Section. If there is no
valid fee contract, this Section measures the fee that is due, and a
lawyer may then not seek a fee plainly improper under this Section.

The “fair value” fee recoverable under this Section is not mea-
sured by the standards applied when a party recovers a reasonable
attorney fee from an opposing party under a fee-award statute or
doctrine. The latter kind of fee often implicates factors-—such as a
legislative intent to encourage such suits or to limit fee awards to less
than full compensation (for example, when the main purpose of the fee
award is to deter misconduct by the fee-paying party)}—not present in
quantum meruit recovery under this Section.

b. Rationale. The fair-value standard of this Section persists
(see Restatement Second, Agency § 443(b)), largely because of the
defects of other standards.

b(i). The extent of a right to recover in the absence of a contract.
The law permits a lawyer who has not agreed on a fee to recover one.
Although both lawyers and clients might be reluctant to discuss fees in
advance, both usually expect that some payment will be due. Denying
compensation would be unfair to the lawyer and a windfall to the
client. Moreover, the parties might have agreed on a measure of
compensation, but in a contract unenforceable because it does not
meet an applicable legal standard (see Comment e hereto)—for exam-
ple, because it is a contingent-fee contract but is not in writing as a
court rule requires. Quantum meruit recovery then provides compen-
sation in circumstances in which it would be contrary to the parties’
expectation to deprive the lawyer of all compensation.
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b(ii). Measuring fair value. The market value of a lawyer’s
services is relevant in determining fair value but is not as such the
measure of restitutionary recovery. Market value is the basis on which
quantum meruit recoveries for other services or goods are often
computed (see Restatement of Restitution § 152). When applicable, it
assists the tribunal’s inquiry, because those active in the market will
know the going price and can give evidence about it.

However, some measures of price from a competitive market
might be inappropriate. For example, the market price of services for
the vigorous litigation of a claim for specific performance of a land-
purchase contract might be disproportionate to the value of a particu-
lar claim. For some clients, particularly those of small means, paying
that price might be a foolish investment. Moreover, a strictly economic
calculation of market value presupposes an informed client. But mar-
ket prices might reflect client ignorance rather than fair bargaining.
‘Where there has been no prior contract as to fee, the lawyer presum-
ably did not adequately explain the cost of pursuing the claim and is
thus the proper party to bear the risk of indeterminacy. Hence, the
fair-value standard assesses additional considerations and starts with
an assumption that the lawyer is entitled to recovery only at the lower
range of what otherwise would be a reasonable negotiated fee.

c. Applying the fuir-value standard. Assessing the fair value of
a lawyer’s services might require answers to three questions. What
fees are customarily charged by comparable lawyers in the community
for similar legal services? What would a fully informed and properly
advised client in the client’s situation agree to pay for such services?
In light of those and other relevant circumstances, what is a fair fee
(see Comment, b hereto)?

In some cases, a standard market rate for a legal service might in
fact exist. A lawyer who proves that a standard fee exists in the area
should ordinarily be entitled to receive it, unless the client shows that
a sophisticated, informed, and properly advised client in the client’s
situation would have refused to pay the standard fee—for example,
because such a client would have decided not to proceed (see Comment
b(ii) hereto). Similarly, a elient should not be required to pay more
than the standard fee unless the lawyer shows that, because of the
circumstances of the case, a sophisticated, informed, and properly
advised client would have agreed to pay a higher fee. '

Calculation of an hourly fee might provide guidance. Except in
certain areas such as criminal-defense or tort-plaintiff representation,
hourly fees are a common contractual basis of payment for legal
services. The hourly fee would be that charged by lawyers of similar
experience and other credentials in comparable cases, but not more
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than the standard rate of the lawyer in question for that type of work.
The lawyer must show, by records or otherwise, the hours actually and
reasonably devoted to the case in view of the importance of the case to
the client, the client’s financial situation and instructions, and the time
that a comparable lawyer would have needed.

The standard rate or hourly fee might be meodified by other
factors bearing on fairness, including success in the representation and
whether the lawyer assumed part of the risk of the client’s loss, asin a
contingent-fee contract (see § 35). Reference can be made to the
factors in § 34, Comment c. Concerning expenses and disbursements
paid by the lawyer and attorney-fee awards and sanctions collected
from an opposing party, the principles of § 38(3)(a) and (b) apply.

A conservative evaluation is usually appropriate in assessing fees
under this Section. When a lawyer fails to agree with the client in
advance on the fee to be charged, the client should not have to pay as
much as some clients might have agreed to pay. A fair-value fee under

this Section is thus less than the highest contractual fee that would be

upheld as reasonable under § 34.

d. Services other than legal services. This Section presupposes
that the client has retained the lawyer to perform legal services. If the
client retained the lawyer to perform other kinds of services, general
principles of quantum meruit apply. When a lawyer has properly
performed both legal and other services, the lawyer may recover for
both kinds of services if that is just considering all the circumstances.
It is relevant to consider the prior dealings between client and lawyer
and the interconnection of the legal and other services in question.

_e. Recovery of fees when a fee contract is unenforceable. A
lawyer typically seeks recovery as provided under this Section when
there is no applicable client-lawyer fee contract (see Restatement
Second, Agency §§ 441 & 443(b)) or the parties have agreed to
abrogate such a contract. In addition, should a fee contract be unen-
forceable a lawyer can obtain quantum meruit recovery under this
Section, unless the lawyer’s conduct warrants fee forfeiture under
§ 37. See also § 40, stating the effects of a lawyer’s withdrawal or
discharge on a fee contract. On the Hability of an-incompetent client
for services constituting “necessaries,” see § 14, Comment ¢; § 31,
Comment e. -

When a lawyer recovers compensation under this Section despite
the unenforceability of a fee contract, ordinarily the lawyer should
recover no more than the fee specified in the contract. See Rebtate-
ment Second, Agency §§ 452, 455, and 456.
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REPORTER’S NOTE

Comment ¢. Applying the foir-val-
ue standard. On the relevance of
market value, see, e.g., Sharp v. Hui
Wahine, Ine, 413 P.2d 242 (Haw.
1966); In re Estate of Parlier, 354
NE.2d 32 (ILApp.Ct.1976); Bekins
Bar V Ranch v. Utah Farm Produc-
tion Credit Ass'n, 642 P.2d 714 (Utah
1982). For an hourly fee approach,
see, e.gz., Dean v. Holiday Inns, Inc.,
860 F.2d 670 (6th Cir.1988); In re
Estate of Marks, 393 N.E.2d 538 (Iil.
App.Ct.1979); Heninger & Heninger,
P.C. v. Davenport Bank & Trust Co.,
841 NW.2d 43 (Iowa 1983); In re
Estate of Larson, 694 P.2d 1051
(Wash.1985); cof. Hensley v. Ecker-
hart, 461 U.S. 424, 103 8.Ct. 1933, 76
L.Ed2d 40 (1983) (hourly fec ap-
proach for statutory attorney fee paid
by losing party to prevailing one).

Other factors have also been con-
sidered in assessing the fair value of
a lawyer's services. E.g., Searcy,
Denney, Searola, Barnhart & Shipley
v. Poletz, 652 So.2d 366 (Fla.1995)
(totality of circumstances, including
reasons for lawyer's discharge, bene-
fit conferred on client, and other fac-
tors; “lodestar” method disapproved);
In re OLeary, 356 N.Y.3.2d 640
(N.Y.App.Div.1974) (skill); Murphy v.
Stringer, 285 So0.2d 340 (La.Ct.App.
1973) (mistakes); First Nat'l Bank of
Boston v. Brink, 361 N.E2d 406
(Mass.1977) (success); Reid, Johnson,
Downes, Andrachik & Webster v.
Lansberry, 629 N.E2d 431 (Ohio
1994) (fotality of circumstances); S.

§ 40. Fees on Termination

Speiser, Attorneys’ Fees § 8:12
(1973) (client’s ability to pay); Leubs-
dorf, The Contingency Factor in At-
torney Fee Awards, 90 Yale L.J. 473
(1981) (risk of nonpayment).

Comment d. Services other than
legal services. There is little authori-
ty. See Page v. Penrose, 127 A. 748
(Md.1925) (lawyer retained as bank’s
special counsel entitled to lawyer pay,
although performing legal and execu-
tive work that nonlawyer might have
done).

Comment e. Recovery of fees when
a fee contract is unenforceable. For
recovery when the lawyer is not re-
sponsible for unenforceability, see,
e.z., Roe v. Sears, Roebuck & Co,,
132 F.2d. 829 (Tth Cir.1943) (lawyer
died); Lewis v. Omaha St. Ry, 114
N.W. 281 (Neb.1907) (lawyer dis-
abled); Sargent v. N.Y. Central & H.
R.R., 103 N.E. 164 (N.Y.1913) (lawyer
died); Spencer v. Collins, 104 Pac, 320
(Cal.1909) (underage client disavowed
contract). For authority on fee forfei-
ture, see § 37, Comments d and e
and Reporter’s Notes thereto.

For the contractual fee as a limit
on quantum meruit recovery, see Sar-
gent v. N.Y. Central & H. R.R., 108
N.E. 164 (N.Y.1913); Oil Purchasers,
Inc. v. Kuehling, 334 So.2d 420 (La.
1976); § 40, Reporter’s Note to Com-
ment e. But see 1 S. Speiser, Attor-
nieys’ Fees § 8:18 (1973) (contractnal
fee as evidence of fair value of legal

* services).

If a client-lawyer relationship ends before the lawyer
has completed the services due for a matter and the
lawyer’s fee has not been forfeited under § 37:

(1) a lawyer who has been discharged or withdraws
may recover the lesser of the fair value of the lawyer’s
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s'ervices as determined under § 39 and the ratable propor-
tion of the compensation provided by any otherwise en-
forceable contract between lawyer and client for the ser-
vices performed; except that

(2) the tribunal may allow such a lawyer to recover
the ratable proportion of the compensation provided by
such a contract if:

(a) the discharge or withdrawal is not attribut-
able to misconduct of the lawyer;

. (b) the lawyer has performed severable services;
an

(¢) allowing contractual compensation would not
bu'r(?en the client’s choice of counsel or the client’s
ability to replace counsel.

Comment:

a. Scope and cross-references. This Section considers how a
lawyer’s compensation is affected when a client-lawyer relationship
fends pefm‘e completion of the lawyer's services. On the circumstances
in which a client may discharge a lawyer and in which a lawyer must
or may withdraw, see § 32. The rules set forth here apply when the
lawyer seeks to recover a fee and when the client, havfng paid in.
advance or otherwise, claims a refund. See § 33(1) (lawyer must
return unearned fees when representation ends) and § 42 (client’s suit
for refund). Whatever the basis of the fee computation, the lawyer’s
fee may not be larger than is reasonable (see § 34).

) "'I‘his Sgctiqn concerns only the lawyer’s fee, not the lawyer's civil
Hability, which is considered in Chapter 4. On forfeiture of a lawyer’s
fee, see § 37 and Comment e hereto.

.bA Mfzasu're of compensation when a client discharges a lawyer.
A ch.ent might discharge a lawyer before substantial completion of the
services. The discharge might oceur in circumstances not justifying
forf‘enture of the lawyer’s compensation, for example because the client
fiemdes unreasonably that the lawyer's approach to the matter is
mappropriat.e. Some older decisions reason that such a lawyer, not
having violated the contract, is entitled to receive the contl'a(;tu:;l fee
less the value of any services the lawyer avoided by being discharged.
Alternatively, it could be argued that the lawyer should be able to
treat the contract as revoked and recover in quantum meruit under
§ 39 the fair value of whatever services the lawyer rendered, even if
that recovery exceeds the contractual price. ’
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- Those approaches are incorrect except in the circumstances in
which contractual recovery is appropriate (see Subsection (2) and
Comments ¢ and d hereto). The discharged lawyer has not completed
the work for which the contractual fee was due. Noncompletion results
not from any improper act of the client, but from the client’s exercise
of the right to discharge counsel (see § 32). That right should not be
encumbered by permitting the lawyer the option of either recovery at
the contractual rate or in quantum meruit without appropriate adjust-
ment for work yet to be performed.

The rule of § 40(1) entitles the discharged lawyer to the lesser of
the fair value of the lawyer’s services and the contractual fee prorated
for the services actually performed. See Restatement Second, Agency
§ 452 (when principal exercises privilege of termination, agent recov-
ers agreed compensation for services for which contract appoints
compensation plus value of other services, not exceeding ratable
proportion of the agreed compensation). The lawyer receives a fair fee.
The client pays only for work already performed and should be able to
find new counsel willing not to charge for work already performed.
Limiting recovery to the contractual fee, moreover, accepts the par-
ties’ own valuation of the worth of the whole representation as a limit
on the valuation of part of it. See § 39, Comment e¢; see also § 37,
Comment e (discharged lawyer who was client's employee does not
forfeit salary otherwise due). If the contractual fee was an hourly one
and the fee is reasonable (see § 34), the fair value of the lawyer’s
services is usually the same as the hourly fee for the number of hours
worked (see INustration 4 hereto).

It is an assumption of each of the following Illustrations that the
circumstances warrant neither fee forfeiture (see § 37 & Comment e
hereto) nor contractual recovery (see Comments ¢ & d hereto).

Ilustrations:

1. Clent retained Lawyer to handle Client’s divorce. Law-
yer requested and Client paid $2,000 in advance, as full payment.
After Lawyer had worked eight hours out of the approximately 16
likely to be needed, Client discharged Lawyer in order to hire
Client’s brother. (a) If the fair value of Lawyer’s work is $100 per
hour, Lawyer is entitled to $300 for the eight hours actually
worked. Lawyer must refund the rest of the $2,000. (b) If the fair
value of Lawyer's work is $300 per hour, Lawyer is entitled to
that part of the $2,000 applicable to the work performed, that is to
$1,000 and not the fair value of $2,400, because $1,000 was the
contractual price for the work Lawyer performed, which was
approximately half of the work actually contemplated. Lawyer is
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not entitled to the full $2,000 lump-sum fee because that fee
contemplabed performance of all work involved in Client’s divorce.
Accordingly, the $2,000 must be prorated to reflect the extent of
Lawyer’s actual services.

2. The same facts as in Illustration 1, except that the $2,000
advance payment is designated in the contract between Client and
Lawyer not as full payment for Lawyer’s services but as a
naneﬁmdable engagement retainer (see § 34, Comment e). If the
fair value of Lawyer’s work is $100 per hour, Lawyer is entitled to
$800 for the eight hours worked. Because Client and Lawyer had

- agreed to an engagement retainer to ensure that Lawyer would
be compensated for costs incurred in reliance on being retained,
Lawyer can also recover for the fair value not exceeding $2,000
'(see § 39) of expenses or loss of income Lawyer reasonably
mcmt*re)d by accepting the engagement retainer (see § 34, Com-
ment e).

3. The same facts as in Illustration 1, except that the $2,000
payment is designated in the fee contract as a nonrefundable
engagement-retainer fee (see § 34, Comment e), and the contract
between Client and Lawyer further provides that Lawyer is to be
compgnsated at Lawyer’s typical hourly rate of $100 ;;er hour. If
$100 is the fair value of Lawyer’s services, Lawyer is entitled to
$800 for the eight hours worked. In addition, if $2,000 is a
reasonable amount to charge in the circumstances as an engage-
ment retainer (id.), Lawyer is entitled to retain that $2,000.

4. Client retained Lawyer to bring a tort suit for a contin-
gent fee of one-third of any recovery. Client discharged Lawyer
after Lawyer had worked 100 hours, because Client found Law-
Yer’s manner overbearing. The fair value of Lawyer's time is $100
per hour. Until Client prevails in the suit, Lawyer has no right to
a tjee, because under the contract no fee was due unless and until
Chel}t recovered (see § 38(3)(d)). If Client recovers $60,000, Law-
yer is entitled to $10,000, which is the lesser of the contractual fee
($20,000) and the fair value of Lawyer’s services (100 hours at
$100 per hour, or $10,000).

) 5. Client retained Lawyer to prepare a securities registra-
tion statement for a fee of $100 per hour. Because Client pre-
ferred to work with another lawyer, Client discharged Lawyer
after Lawyer had worked 80 hours but before Lawyer had
substantially completed the work. Client owes Lawyer $8,000
unless the tribunal finds that the fair value of Lawye;"s services’
was Ie:%s than the rate to which Client and Lawyer aéreed. Even if
the tribunal makes such a finding, to the extent that successor
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counsel would not have to repeat what the discharged lawyer has
already done, the lawyer has completed a severable part of the
services and may recover at the contractual rate (see Comment ¢
hereto).

¢. Allowing a contractual fee. Allowing a discharged or with-
drawing lawyer to recover compensation under a fee contract with the
client is sometimes more appropriate than fee forfeiture or recovery of
the lesser of fair value and contractual compensation. The most
common situation calling for such treatment is where the client
discharges a contingent-fee lawyer without cause just before the
contingency occurs, perhaps in order to avoid paying the contractual

" percentage fee. The reasons for the usnal restrictions on contractual

recovery then do not apply. See Restatement Second, Agency §§ 446
and 454 (recovery of contractual compensation by agent when compen-
gation depends on specified result and principal discharges agent in
bad faith).

The tribunal therefore may in its discretion allow contractual
compensation when circumstances warrant it, as specified in Subsec-
tion (2). As is true when a contractual fee is calculated under Subsec-
tion (1), the contractual fee is prorated for the services actually
performed (see Comment. b hereto). For example, if a lawyer who has
performed half of the work required on a matter subject to a contin-
gent-fee contract is allowed under Subsection (2) to recover a contrac-

" tual fee, the lawyer should recover half of the contingent fee.

Whether the discharge or withdrawal is attributable to the law-
yer’s misconduct is relevant to whether contractual compensation
should be allowed (see Restatement Second, Agency §§ 455 & 456).
The claim to contractual compensation of a lawyer discharged without
reasonable grounds, or forced to withdraw by a client’s misconduct
(see § 32), is stronger than that of a lawyer whose acts have provided
such grounds, even if not warranting forfeiture of the entire fee (see
§ 37), or civil liability (see Chapter 4). In the context of Subsection (2),
misconduct of the lawyer is not limited to conduct that would warrant
professional discipline (see § 5), fee forfeiture (see § 87), or civil
liability (see Chapter 4). It also includes other conduct that would
eause a reasonable client to discharge the lawyer, for example, a series
of errors that reasonably leads the client to doubt the lawyer’s
competence although they cause no damage and do not constitute
incompetence subjecting the lawyer to discipline.

The lawyer’s provision of severable services (Subsection 2)(b)) is
also a prerequisite for granting compensation at the contractual rate
for those services. When a new lawyer would not have to repeat what
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has already been done in order to carry on the representation and
when it is possible (for example, because the parties agreed to an
hourly fee) to determine with reasonable accuracy the portion of the
contractual fee allocable to the services performed, there is less
occasion than otherwise to apply the rule of Subsection (1). See
Restatement Second, Agency §§ 452, 455, and 456 (using as criterion
whether compensation is apportioned in the contract).

A third condition stated in Subsection (2)(c) is whether allowing
contractual compensation would significantly burden the client’s choice
of counsel or ability to change counsel, a choice which the rule of
Subsection (1) protects. For example, contractual compensation is
more appropriate if the lawyer’s discharge or withdrawal occurred
when the client could find replacement counsel without significant
delay or risk.

d. The measure of compensation when a lawyer withdraws. A
lawyer may properly withdraw on various grounds, for example be-
cause the client insists that the lawyer perform services in a manner
that would violate a lawyer code or refuses to pay the lawyer’s proper
fees (see § 32). If the requirements of Subsection (2) are not met and
there is no forfeiture, the withdrawing lawyer’s compensation is limit-
ed to the lesser of the contractual fee for the services performed or
the fair value of the lawyer’s services. Were that not so, lawyers would
be encouraged to withdraw before being discharged in order to avoid
the rule of Subsection (1).

When the lawyer withdraws for reasons not attributable to mis-
conduct of the lawyer, the lawyer has performed severable services,
and allowing contractual compensation would not significantly burden
the client’s choice of counsel or ability to replace counsel (see Com-
ment ¢ hereto), the tribunal may in its discretion allow the lawyer to
recover at the contractnal rate under Subsection (2).

e. Forfeiture by a withdrawing or discharged lawyer. A lawyer
who Wi\t.hdraws in violation of § 32 or commits misconduct before
completing services, in some circumstances will forfeit the right to
compensation for services already performed or to be performed (see
§ 37). On the scope of forfeiture, see § 37, Comment e.

A lawyer who withdraws has the burden of persuading the trier of
fa}ct that the withdrawal is not attributable to a clear and serious
violation of the lawyer’s duty (see § 16) to render loyal and competent
service. See’ Restatement Second, Contracts §§ 237 and 241; compare
Restatement Second, Agency § 456 (agent who wrongfully renounces
contract or is properly discharged for breach loses all compensation
except for services for which contract apportioned compensation,
unless agent’s breach was not willful and deliberate). For example, a
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lawyer who knowingly or recklessly undertakes to represent a client in
a suit against another client of the lawyer’s firm without the consent of
both clients in violation of § 128(2) is subject to forfeiture of compen-
sation even though the lawyer’s withdrawal is compelled under
§ 32(2)(a). Withdrawal in violation of § 32 can similarly subject the
lawyer to forfeiture. )
On the other hand, forfeiture is inappropriate when the lawyer’s
withdrawal or discharge is not attributable to the lawyer’s clear and
serjous violation of duty to the client. For example, the lawyer might
have withdrawn or have been discharged because the client insisted
that the lawyer violate professional rules. So also, a merger of a
corporate client might have created a conflict of interest, requiring the
lawyer to withdraw (see § 121, Comment e(v)). Similarly, forfeiture is
inappropriate where termination is compelled by events beyond the
lawyer’s reasonable control, such as the lawyer’s death or illness.

f Compensation when there is no contract. When a lawyer and
client have no fee contract meeting the requirements of § 18 and other
applicable law, the lawyer is entitled to the fair value of the lawyer's
services as set forth in § 39, except where forfeiture is warranted (see
§ 37).

REPORTER’S NOTE

Comment . Scope and cross-refer-  month's compensation at contractual

ences. On malpractice liability for im-
proper withdrawal, see Delesdernier
v. Porterie, 666 F.2d 116 (5th Cir.
1982); Annot., 6 A.L.R.4th 342 (1981).

Comment b. Measure of compensa-
tion when a client discharges a law-
yer. For the older rule allowing a
lawyer discharged without cause to
recover the contractual fee, see, e.g.,
Tonn v. Reuter, 95 N.W.2d 261 (Wis,
1959); see In re Downs, 363 S.W.2d
679, 686 (Mo0.1963) (lawyer may elect
contractual fee or quantum meruit)
(overruled in the Plaza Shoe Store
case, cited below); Cohen v. Radio-
Electronics Officers Union, 679 A.2d
1188 (N.J.1996) (when lawyer on con-
tinuing retainer negotiates notice-of-
termination clause with sophisticated
client in return for fee reduction and
client discharges lawyer without
cause or notice, lawyer receives one

rate); Atkins & O'Brien, L.L.P. v. ISS
Int’t Serv. Sys. Inc., 678 N.Y.8.2d 596
(N.Y.App.Div.1998) (when inside legal
counsel, at corporation’s request, left
employment and established firm
with monthly fee contracts, firm can
recover damages for discharge); 1 G.
Palmer, The Law of Restitution
§ 445 (1978).

For the rule of this Section, limit-
ing recovery to quantum meruit, see,
e.g., Olsen & Brown v. Englewood,
889 P.2d 673 (Colo.1995) (applying
rule to monthly fee contract); Fra-
casse v. Brent, 494 P.2d 9 (Cal.1972);
Martin v. Camp, 114 N.E. 46 (N.Y.
1916); Reid, Johnson, Downes, An-
drachik & Webster v. Lansberry, 629
N.E.2d 431 (Ohio 1994) (over dissent);
Annot., 42 A.L.R.3d 690 (1979). Cf.
AFLAC Inc. v. Williams, 444 S.E.2d
314 (Ga.1994) (voiding attempt to con-

295




A

20LL SPRLNOLSRON

§40 THE LAW GOVERNING LAWYERS Ch. 3

tract around rule); Florida Bar v.
Hollander, 607 So.2d 412 (Fla.1992)
(discipline for similar attempt). But
see Franklin & Marbin, P.A. v. Mas-
cola, 711 So.2d 46 (Fla.Dist.Ct.App.
1998) (rule inapplicable to hourly fee
lawyer); Cheng v. Modansky Leasing
Co., 539 N.E.2d 570 (N.Y.1989) (law-
yer discharged without cause may
claim share of successor lawyer’s fee
based either on quantum meruit or
on proportionate share of work). For
cases applying this rule when the
client has paid in advance, see Feder-
al Sav. & Loan Ins. Corp. v. Angell,
Holmes & Lea, 838 F.2d 395 (9th
Cir.1988) (contract provided for non-
refundable engagement retainer);
Florida Bar v. Grusmark, 544 So.2d
188 (Fla.1989) (lamp-sum fee); Simon
v. Auler, 508 N.E.2d 1102 (IILApp.Ct.
1987) (engagement retainer); § 38,
Comment g, and Reporter's Note
thereto.

For the requirement that this
quantum meruit recovery may not ex-
ceed the contractual fee, see Reid,
Johnson, Downes, Andrachik & Web-
ster v. Lansberry, 629 N.E.2d 431
(Ohio 1994); Rosenberg v. Levin, 409
So.2d 1016 (Fla.1982); Plaza Shoe
Store, Inc. v. Hermel, Inc., 636
S.W.2d 53 (Mo.1982); Moore v. Fell-
ner, 325 P.2d 857 (Cal.1958). Contra,
In re Montgomery’s Estate, 6 N.E.2d
40 (N.Y.1936). For the denial of any
recovery to a discharged contingent-
fee lawyer until the contingency hap-
pens, see Fracasse v. Brent, supra;
Rosenberg v. Levin, supra; Covington
v. Rhodes, 247 S.E.2d 305 (N.C.Ct.
App.1978).

Comnent c. Allowing a contractu-
al fee. Kaushiva v. Hutter, 454 A.2d
1373 (D.C.1983), cert. denied, 464
U.S. 820, 104 S.Ct. 83, 78 L.Ed.2d 93
(1983) (lawyer recovers contractual
fee when discharged without cause

after three-day arbitral hearing but
before writing brief); In re Waller,
524 A.2d 748 (D.C.1987) (for recovery
under previous case, lawyer must
have performed valuable services and
client must have received substantial
benefits); Farrar v. Kelly, 440 So.2d
939 (La.Ct.App.1983) (lawyer dis-
charged before judgment signed);
Taylor v. Shigaki, 930 P2d 340
(Wash.Ct.App.1997) (discharge just
before settlement); see Estate of Fal-
co v. Decker, 233 Cal.Rptr. 807 (Cal.
Ct.App.1987) (no contractual recovery
when settlement required lengthy ne-
gotiations after lawyer withdrew).

Dictum in several cases supports
using the contractual fee as the mea-
sure of quantum meruit recovery
when the client discharges the lawyer
at the last moment. Henry, Walden &
Davis v. Goodman, 741 SW.2d 233
(Ark.1987); Fracasse v. Brent, 494
P2d 9 (Cal1972); Covington v.
Rhodes, 247 8.E.2d 305 (N.C.Ct.App.
197%). Many other cases allow the
contractual fee to be introduced as
evidence of the fair value of the law-
ver’s services. E.g., Booker v. Midpac
Lumber Co., 649 P.2d 376 (Haw.
1982); see Maksym v. Loesch, 937
F.2d 1237 (7th Cir.1991) (lawyer may
recover hourly fees already earned).

Comment d. The measure of com-
pensation when a lawyer withdraws.
Ambrose v. Detroit Edison Co., 287
N.W.2d 520 (Mich.Ct.App.1975); Sar-
gent v. N.Y. Central HR.R, 103 N.E.
164 (N.Y.1913); see cases on permissi-
ble withdrawal in Reporter’s Note to
Comment ¢ hereto.

Comment e. Forfeiture by a with-
drawing or discharged lawyer. For
examples of forfeiture of the fee of a
lawyer who withdraws, see Woodbury
v. Andrew, 61 F.2d 736 (2d Cir.), cert.
denied, 289 U.S. 740, 53 S.Ct. 659, 77
L.Ed. 1487 (1933); Estate of Falco v.
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Decker, 233 Cal.Rptr. 807 (Cal.Ct.
App.1987); Suffolk Roadways, Inc. v.
Minuse, 287 N.Y.S.2d 965 (N.Y.Sup.
Ct.1968) (client’s hiring another law-
yer did not warrant withdrawal);
Royden v. Ardoin, 331 S.W.2d 206
(Te:x.1960) (lawver withdrew because
of suspension from practice); 1 G.
Palmer, The Law of Restitution
§ 5.13(b) (1978). A result similar to
forfeiture also occurs when a lawyer
under a contingent-fee contract with-
draws from a representation prior to
obtaining a successful result. E.g,
Dinter v. Sears, Roebuck & Co., 651
A2d 1033 (N.J.Super.Ct.1995) (con-
tingent-fee lawyer who lost at trial
level and withdrew from representa-
tion not entitled to quantum meruit
recovery when successor lawyer ob-
tained favorable settlement after re-
versal on appeal).

For examples of justified with-
drawal without forfeiture, see Tran-
berg v. Tranberg, 456 F.2d 173 (3d
Cir.1972) (court requested withdraw-
al when client was adjudicated in-
competent and guardian was lawyer);
Leighton v. New York, S. & W. Ry,
303 F.Supp. 599 (S.D.N.Y.1969),
affd, 465 F.2d 389 (2d Cir.), cert.
denied, 406 U.S. 920, 92 S.Ct. 1777,
32 L.Ed.2d 120 (1972) (contract pro-
vided that client would set fees,
which it did not do in good faith);
Carbonic Consultants Inc. v. Herz-
feld & Rubin, Inc, 699 So.2d 321
(Fla.Dist.Ct.App.1997) (only qualified
lawyer left firm); Ambrose v. Detroit
Edison Co., 237 N.W.2d 520 (Mich.
Ct.App.1975) (client entirely refused
to cooperate); Annot., 88 A.L.R.3d 46
(1978). Cf. Estate of Falco v. Decker,
233 Cal.Rptr. 807 (Cal.Ct.App.1987)
(discussing withdrawal compelled by
professional standards); § 39, Com-
ment ¢ and Reporter’s Note thereto
(lawyer's death or disability); see

Pritt v. Suzuki Motor Co., 513
SE2d 161 (W.Val998) (when
client’s fraud forced withdrawal,
client required to pay lawyer as
sanetion). A client’s refusal to accept
a lawyer’s settlement advice does not
warrant a lawyer’s withdrawal with-
out fee forfeiture. Estate of Falco v.
Decker, supra; Suffolk Roadways,
Ine. v. Minuse, 287 N.Y.S.2d 965
(N.Y.Sup.Ct.1968). But see May v.
Seibert, 264 S.E.2d 643 (W.Va.1980)
(no forfeiture when withdrawal did
not harm eclient, who later aceepted
pending settlement offer).

A few jurisdictions hold a lawyer’s
fee forfeited whenever a client dis-
charges the lawyer “for cause.” E.g.,
Coclin Tobacco Co. v. Griswold, 408
F.2d 1338 (Ist Cir.), cert. denied, 396
U.S. 940, 90 S.Ct. 373, 24 L.Ed.2d 241
(1969) (applying New York law);
Teichner by Teichner v. W. & .J. Hol-
steins, Ince, 478 N.E.2d 177 (N.Y.
1985); Lamp! v. Latkanich, 231 A.2d
890 (Pa.Super.Ct.1967). Others follow
other rules. E.g., Tobias v. King, 406
N.E2d 101 (1L.App.Ct.1980); Heni-
can, James & Cleveland v. Strate, 348
So0.2d 689 (La.Ct.App.1977) (lawyer
recovers value of services, but only to
extent they benefited client); Somuah
v. Flachs, 721 A2d 680 (Md.1998)
(while client had cause to discharge
lawyer who failed to inform client at
outset that lawyer was not admitted
in jurisdiction where suit was to be
filed, lawyer’s default not serious, and
lawyer is entitled to reasonable value
of predischarge services); Crawford
v. Logan, 656 S.W.2d 360 (Tenn.1983)
(lawyer recovers lesser of quantum
mernit and contractual fee, but for-
feits fee if misconduct harmed client).
Often those other jurisdictions give
“discharge for cause” a broad read-
ing. E.g., Fracasse v. Brent, 494 P.2d
9 (Cal.1972).
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On the scope of forfeiture, see Ct.Aj idi

3 3 pp.1962) (contract providing that
Moore v. Fe]]n_er, 325 P.2d 857 (Cal.  lawyer will press c]aimz agains%c two
1958) (lawyer discharged for demand-  jnsurance companies severable); see

ing more pay on appeal can recover g
in quantum meruit for trial work); i,;;;’ thiizg)nent % and Reporter’s

Odom v. Hilton, 124 S.E.2d 415 (Ga.

TOPIC 3. FEE-COLLECTION PROCEDURES
Introductory Note

Sectlon

41, Fee—Collection Methods
42, Remedies and the Burden of Persuasion
43. Lawyer Liens

Introductory Note: This Topic considers im i

: * This siders improper fee-collection
;net}:i(.)ds (tsee § 41), describes the forums and burdens of persuasion in
ee disputes (see § 42), and defines limits on security arrs

such as liens (see § 43). urlty arrangements

§ 41. Fee-Collection Methods

In seeking compensation claimed from a client or
former client, a lawyer may not employ collection meth-
ods forbidden by law, use confidential information (as
defined in Chapter 5) when not permitted under § 65, or
harass the client. ,

Comment:

a. Scope and cross-references. Disciplinary authorities sanction
lawyers ft')r abusive fee-collection methods. In appropriate circum-
stances, Wf)lations can give rise to forfeiture of a lawyer’s right to
compen'satlon (see §§ 37 & 40), to the discharge of a lien (see § 43), or
to a ‘c].alml for damages (see Chapter 4). Courts enforce this Sectior; in
fee litigation between lawyers and clients. Lawyers are also subject to
the restrictions on debt-collection methods provided by general law
(§§e Qomment b hereto). Both lawyers, with respect to fee claims in
htlgatlon‘against a client, and clients, with respect to counterelaims for
malpractlce, are subject to procedural rules requiring a nonfrivolous
basis for claims (see § 110). On the requirement that a lawyer refund
all ux}eal'ned fees when a representation ends, see § 33(1). Although
fge disputes usually involve past clients, this Section applies also to fee
dlspubes with current clients (see §§ 18, 32, 37, & 40).
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Lawyers can protect their right to compensation through suits
and other means including charging liens (see § 43) and advance
payment (see § 38, Comment g). Nevertheless, fee-collection methods
offer potential for abuse.

b, Fee-collection methods forbidden by law. Lawyers are subject
to general limitations on use of abusive tactics in seeking to collect
claims (see Restatement Second, Torts § 46, Illustration 7 (tort liabili-
ty for certain collection methods)). Various consumer-protection stat-
utes may be applicable to activities of lawyers (see § 56, Comment j).
Lawyers are also subject to sanctions for abusive litigation tactics in
fee suits (see § 110). When analyzing the applicability of those reme-
dies, consideration should be given to the special duties that lawyers
owe to clients and former clients.

¢ Limitations on the use or disclosure of confidential client
information. A lawyer's duty to preserve client information contains
an exception for use or disclosure reasonably believed to be necessary
to resolve a dispute with the client concerning compensation or
reimbursement reasonably claimed by the lawyer (see § 63). For
example, a lawyer may use confidential knowledge about a former
client’s assets when it is necessary for the lawyer to attach them as a
necessary step in fee litigation. Likewise, if a client claims that a
lawyer wasted time by needless work, the lawyer may testify to the
client’s confidential disclosures that persuaded the lawyer of the
appropriateness of the work.

The lawyer may not disclose or threaten to disclose information to
nonclients not involved in the suit in order to coerce the client into
settling. The lawyer’s fee claim must be advanced in good faith and
with a reasonable basis. The client information must be relevant to the
claim, for example because the client advances defenses that need to
be rebutted by disclosure. Even then, the lawyer should not disclose
the information until after exploring whether the harm can be limited
by partial disclosure, stipulation with the client, or a protective order
(see § 64, Comment ¢, & § 65, Comment d).

d  Tactics that harass a client. In collecting a fee a lawyer may
use collection agencies or retain counsel. On the other hand, lawyers
may not use or threaten tactics such as personal harassment or assert
frivolous claims (see Comment b hereto). A lawyer has special duties
to adhere to the law and to the legal process, to treat clients fairly, and
not to secure unreasonably large fees (see § 34). Collection methods
hence must preserve the client’s right to contest the lawyer’s position
on its merits. ‘

In the absence of a statute, rule, or other law providing to the
contrary (see § 43, Comment b), a lawyer may not use possession of
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the f:lient’s funds or documents to compel a settlement, for example by
retamil:lg documents or unearned fees after the representation ends or
qthemse denying the client funds the client is entitled to receive. See
§ 33(1); § 45, Comment d; § 46, Comment d. A lawyer may hold, but
may not commingle, contested funds so long as they are segreéated
from other funds (see § 44, Comment f). Likewise, a lawyer may not
take. advantage of a client's belief in the lawyer's legal expertise by
n;a}ung misleading assertions to the client about the lawyer’s fee
claim.

‘Col]ection methods that unreasonably impede a decision on the
merits of a fee claim are also improper. For example, a lawyer may
.not use a confession-of-judgment note to collect a fee if it would
impede the client’s ability to contest the reasonableness of the fee (see

Ch. 3 FINANCIAL & PROPERTY RELATIONSHIP §42

1059 (N.D.I1.1986) (lawyer suing for
fees may not rely on retaining lien to
shield relevant documents from
client); Jenkins v. District Court, 676
P2d 1201 (Colo.1984) (same); Law
Offices of Murphy L. Clark v. Alt-
man, 680 P.2d 1125 (Alaska 1984)
(lawyer’s purchase of client’s $750.000
property for $1,070 in fee-suit execu-
tion sale set aside for procedural ir-
regularity and violation of fiduciary
duties); In re Cairo, 338 N.W.2d 703
(Wis.1983) (harassing litigation); In re
Wetzel, 574 P.2d 826 (Ariz.1978)

503 P.2d 608 (Cal.1972) (confession-
of-judgment note); Stinson v. Femi-
nist Women’s Health Center, 416
So.2d 1183  (Fla.Dist.Ct.App.1982)
(delaying tactics); Bluestein v. State
Bar, 529 P.2d 599 (Cal.1974) (bring-
ing eriminal charges against client’s
spouse); Florida Bar v. Herzog, 521
S0.2d 1118 (F1a.1988) (misrepresenta-
tions in bill); In re Complaint of Wil-
ler, 735 P.2d 594 (Or.1987) (same); In
re Boelter, 985 P.2d 328 (Wash.1999)
(suspension for false claim to possess
secret tapes of confidential client in-

§ 42).

REPORTER’S NOTE

Comment a. Scope and cross-refer-
ences. For application of this Section
in various procedural contexts, see
Jenkins v. District Court, 676 P.2d
1201 (Colo.1984) (fee litigation); Stin-
son v. Feminist Women's Health Cen-
ter, 416 So.2d 1183 (Fla.Dist.Ct.App.
1982)  (malpractice); Annot., 91
A.L.R.3d 583 (1979) (discipline).

Comment b. Fee-collection methods
Jorbidden by law. For application of
consumer-protection statutes to law-
yers, see, e.g., Barnard v. Mecom, 650
S.W.2d 123 (Tex.Civ.App.1983); Short
v. Demopolis, 691 P.2d 163 (Wash.
1984); Porter v. Hill, 815 P.2d 1290
(Or.Ct.App.1991) (federal Truth in
Lending Act). Contra, e.g., Frahm v.
Urkovich, 447 N.E.2d 1007 (IlLApp.
Ct.1983); see also Heintz v. Jenkins,
514 U.S. 291, 115 S.Ct. 1489, 131
L.Ed.2d 395 (1995) (federal Fair Debt
Collection Practice Act applies to law-
yer who regularly collects client’s
debts through litigation).

Comment c. Limitations on the
use or disclosure of confidential
client information. Dixon v. State
Bar, 653 P.2d 321 (Cal.1982) (lawyer

inserted irrelevant and damaging dis-
closure in pleading); Lindenbaum v.
State Bar, 160 P.2d 9 (Cal.1945) (law-
yer tried to collect fee by inducing
immigration officials to investigate

client’s spouse); Florida Bar v. Ball,
406 So.2d 459 (Fl1a.1981) (adoption

lawyer tried to collect fee by telling

adoption authorities of fee dispute as

ground to investigate eclient’s fi-

nances); Iowa Supreme Court Board

of Professional Ethics v. Miller, 568

N.W.2d 665 (Iowa 1997) (lawyer

threatened to disclose to SEQC);

Finch v. Hughes Aircraft, 469 A.2d

867 (Md.Ct.Spec.App.1984; (fraud lia-

bility for knowing overcharge); In re

Nelson, 327 N.W.2d 576 (Minn.1982)

(discharged lawyer made groundless

accusations against client to tax offi-

cials); see Siedle v. Putnam Invest-

ments Inc., 147 F.3d 7 (1st Cir.1998)

(court’s power to protect confidences

by sealing documents).

Comment d. Tactics that harass a
client. For examples of abuse of a
lawyer’s access to the courts, see
Lucky-Goldstar Int’l (America), Inc.
v. Intl Mfg. Sales Co., 636 F.Supp.
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(same). For examples of tactics formation that lawyer would reveal to
impeding decision on the merits of a  IRS and banks if client failed to pay
fee claim, see Hulland v. State Bar, bill.

§ 42. Remedies and the Burden of Persuasion

(1) A fee dispute between a lawyer and a clieni may
be adjudicated in any appropriate proceeding, including a
suit by the lawyer to recover an unpaid fee, a suit for a
refund by a client, an arbitration to which both parties
consent unless applicable law renders the lawyer’s con-
sent unnecessary, or in the court’s discretion a proceeding
ancillary to a pending suit in which the lawyer performed
the services in question.

(2) In any such proceeding the lawyer has the burden
of persuading the trier of fact, when relevant, of the
existence and terms of any fee contract, the making of
any disclosures to the client required to render a contract
enforceable, and the extent and value of the lawyer’s
services.

" Comment:

a. Scope and cross-references. This Section recognizes several
remedies appropriate to client-lawyer fee disputes and states certain
burdens of persuasion that lawyers must meet. The rules relevant in
such adjudications include not only those in this Chapter but also
others in this Restatement and in the law of contracts, procedure, and
other subjects. Thus, §§ 34-41 and 43 apply, regardless of the forum
in which the fee is adjudicated.

The Section deals only with fee disputes between clients and
lawyers. Comparable issues can arise in disciplinary or criminal pro-
ceedings against lawyers. This Section takes no position as to the
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burden of persuasion applicable in those contexts. On discipline, see
§ 5.

b(i). Fee-determination proceedings—in general. This Section
mentions the most typical proceedings in which fee disputes are
resolved, but the parties might resort to other remedies provided by
law. A lawyer’s choice of remedy should not violate duties owed to a
client. For example, a lawyer should not ask a court to exercise its
ancillary jurisdiction to resolve a fee dispute when another forum is
reasonably available and the ancillary proceeding would involve disclo-
sure of confidential information which would harm the client in the
principal suit (see §§ 41 & 65).

b(i1). Fee-determination proceedings—suit by a lawyer. Since the
early 19th century, courts in the United States have recognized actions
brought by lawyers to recover fees. Procedurally, such actions have
been treated as contraet suits, whether in quantum meruit or based on
an explicit contract. Usually each party is entitled to trial by jury.

b(ii1). Fee-determination proceedings—suit by a client. A client
may sue a lawyer to recover excessive fees paid (see Restatement
Second, Agency § 404A). In light of the power of the court to prevent
overreaching by lawyers and under principles of restitution, a client’s
payment of a fee does not always preclude a later suit for a refund
(see § 33(1) hereto and Restatement of Restitution §§ 18-21). Howev-
er, when the client was informed of the facts needed to evaluate the
fee’s appropriateness and made payment upon completion of the
lawyer’s services, payment of a fee can constitute a contract enforce-
able by the lawyer under § 18, especially if the client was sophisticat-
ed in such matters.

b(iv). Fee-determination proceedings—alternative dispute resolu-
tion. In many jurisdictions, fee-arbitration procedures entitle any
client to obtain arbitration; in others, both lawyer and client must
consent. The procedures vary in the extent to which arbitration results
are binding on one or both parties. Lawyers and clients might agree to
arbitration under general arbitration statutes. An agreement to arbi-
trate should meet standards of fairness, particularly as regards desig-
nation of arbitrators. A client and lawyer may also resort to other
forms of nonjudicial dispute resolution.

b(v). Fee-determination proceedings—ancillary jurisdiction. A
court in which a case is pending may, in its discretion, resolve disputes
between a lawyer and client concerning fees for services in that case.
Such a determination ordinarily occurs at the end of the case if the
client objects to the lawyer’s bill or the lawyer claims a lien on the
recovery (see § 43). It can occur during the case, as when a lawyer
who has been replaced claims payment.
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Ancillary jurisdiction derives historically from the authority of the
courts to regulate lawyers who appear before them (see § 1, Comment
¢). The court might already be familiar with facts re'elatmg to t..he
lawyer’s services. Sometimes the court might itself raise a question
concerning the size of a fee. Courts also assess the propljxety of fe:es
when the client is a minor or a class-action member or is otherwise
unable to protect the client’s own interest.

A court may decline to exercise jurisdiction to avoid interfering
with the main case, for example when it will delay resolution of the
client’s claims on the merits or require going beyond consideration of
the lawyer's services in the case before the court. A court may grant
severance to prevent interference with the original case.

c. A lawyer's burden of persuasion. Whatever the fomm or
procedure, the lawyer must persuade the trier of fact f’f the.emstence
and provisions of any fee contract, the making of required @sclosures
to the client, and the extent and value of the lawyer’s services, when
such matters are relevant and in dispute. The client does not lose the
benefit of that allocation when the client is plaintiff, for example when
the client sues for a refund or has agreed to arbitration. The custom-
ary rules of allocation apply to such matters of defense as the statute
of limitations.

This Scetion deals only with the burden of persuasion—that is,
how the case should be decided if the evidence is equally balanced. It
does not regulate the burden of pleading; ordinari]y‘ thg Qarty 'Who
initiates a proceeding must set forth allegations showing it is entitled
to relief. Nor does this Section regulate the burden of coming forw?\rd,
that is, the rules stating what evidence a party must submit to gvmd a
directed verdiet against it. However, the policies expressed in this
Section might be relevant to allocating that burden.

This Section’s allocation of the burden of persuasion applies
whether the client or the lawyer initiates the proceeding. Any other
rule would be an incentive to maneuver in which lawyers’ knowledge
and skills would often give them an unfair advantage. A lawyer,
moreover, will usually have better access than a client to evidence
about the lawyer’s own services, the lawyer’s terms of employment,
and customary practices concerning fee arrangements.

Illustration:
1. Client and Lawyer agree that Lawyer will represent
Client for a fee of $100 per hour and that Client wili make a
deposit of $5,000. When the representation has been concluded,
the parties dispute what fee is due. Client sues to recover $2,000,
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alleging and introducing evidence tending to show that Lawyer
devoted no more than 30 hours to the matter. Lawyer denies this
and testifies to devoting 50 hours. If the conflicting evidence
leaves the trier of fact in equipoise, it should find for Client.

REPORTER’S NOTE

Comment b. Fee-determination
proceedings (i-v). On the evolution of
fee suits by lawyers, see Leubsdorf,
Toward a History of the American
Rule on Attorney Fee Recovery, 47
L. & Contemp. Probs. 9, 16 (1984).
On fee-recovery suits by clients, see
Sears Roebuck & Co. v. Goldstone &
Sudalter, P.C., 128 F.3d 10 (Ist Cir.
-1997); Federal Savings & Loan Ins.
Corp. v. Angell, Holmes & Lea, 838
F.2d 395 (9th Cir.1988); Newman v,
Silver, 713 F.2d 14 (2d Cir,1983);
Guenard v. Burke, 43 N.E.2d 892
(Mass.1982); American Nat'l Bank v.
Clarke & Van Wagner, Inc., 692 P.2d
61 (Okla.Ct.App.1984); ABA Model
Rules of Professional Conduct, Rule
1.16(d) (1983) (when representation
ends, lawyer must refund “any ad-
vance payment of fee that has not
been earned”); ABA Model Code of
Professional Responsibility, DR 2-
110(A)(3) (1969) (similar); § 38, Com-
ment g, and Reporter’s Note thereto;
cf. 3 G. Palmer, The Law of Restitu-
tion §§ 14.5 & 14.8 (1978) (restitution
of mistaken overpayment in other sit-
uations). For trial by jury in fee suits,
see Simler v. Conner, 372 U.S. 221,
83 S.Ct. 609, 9 L.Ed.2d 691 (1963)
(lawyer suit); Cameron v. Sullivan,
360 N.E2d 890 (Mass.1977) (client
suit); 2 E. Thornton, A Treatise on
Attorneys at Law 960-61 (1914). But
see In re LiVolsi, 428 A.2d 1268 (N.J.
1981) (equity jurisdiction to enjoin fee
suit); § 43, Comment g, and Report-
er’s Note thereto (no jury in lien
case).

On fee-arbitration procedure, see
ABA Model Rules for Fee Arbitra-
tion (1995); Rau, Resolving Disputes
Over Attorneys’ Fees: The Role of
ADR, 46 SMU L. Rev. 2005 (1993).
For the requirement that the client
give informed eonsent to arbitration,
see, e.g., Marino v. Tagaris, 480
N.E2d 286 (Mass.1985); Nisbet v.
Faunee, 432 A.2d 779 (Me.1981); N.J.
Rules of General Application, Rule
1:20A-3(a); cf. Alternative Sys. Inc. v.
Carey, 79 Cal.Rptr2d 567 (Cal.Ct.
App.1998) (contractual arbitration
clause invalid as interfering with
client’s right to bar-association fee
arbitration).

On ancillary jurisdiction, see, e.g.,
Kalyawongsa v. Moffett, 105 F.3d 283
(6th Cir.1997); Rosquist v. Soo Line
R.R, 692 F.2d 1107 (7Tth Cir.1982);
Ohliger v. Carondelet St. Mary’s Hos-
pital, 845 P.2d 523 (Ariz.Ct.App.1992);
Gagnon v. Shoblom, 565 N.E.2d 775
(Mass.1991) (dictum); Greenwald v.
Scheinman, 463 N.Y.S2d 308
(N.Y.App.Div.1983); Weatherly v.
Longoria, 292 SW.2d 139 (Tex.Civ.
App.1956). For the court’s power to
exercise jurisdiction without the
client’s request, see Coffelt v. Shell,
577 F.2d 30 (8th Cir.1978); Hoffert v.
General Motors Corp., 656 F.2d 161
(5th Cir.1981) (protection of minor);
Dunn v. HK. Porter Co., 602 F.2d
1105 (3d Cir.1979) (proteetion of class
members); see also, e.g., Zucker v.
Occidental Petroleum Corp., 192 F.3d
1323 (9th Cir.1999), cert. denied, ___
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U.S. __, 120 S.Ct.1671, 146 L.Ed.2d
481 (2000) {even if no member of
class has standing, court has ancillary
jurisdiction to entertain challenge to
fee of class counsel). For situations in
which a court lacks or will not exer-
cise ancillary jurisdiction, see Moore
v. Telfon Communications Corp., 589
F.2d 959 (9th Cir.1978) (delay for op-
posing party); Jenkins v. Weinshienk,
670 F.2d 915 (10th Cir.1982) (fees in
other proceedings); Taylor v. Kelsey,
666 F.2d 53 (4th Cir.1981) (quarrel
between lawyers). Compare United
States v. Vague, 697 F.2d 805 (7th
Cir.1983) (no ancillary jurisdiction in
eriminal case), with United States v.
Strawser, 800 F.2d 704 (7th Cir.),
cert. denied, 480 U.S. 906, 107 S.Ct.
1350, 94 L.Ed.2d 521 (1987) (jurisdic-
tion proper when it might avoid need
to appoint government-paid counsel);
see Annot., 92 A.L.R. Fed. 864 (1987).

Comment ¢. A lawyer's burden of
persuasion. As to the lawyer’s bur-
den of showing the existence and
terms of a fee contract, see Kirby v.
Liska, 334 N.W.2d 179 (Neb.1983)
(oral contingent-fee contract); Becnel
v. Montz, 384 So.2d 1015 (La.Ct.App.
1980) (oral contract); Vernon, Vernon,
Wooten, Brown & Andrews, P.A. v.
Miller, 326 S.E.2d 316 (N.C.Ct.App.
1985). As to required disclosure, see
Jacobson v. Sassower, 489 N.E.2d

§ 43. Lawyer Liens

1283 (N.Y.1985); Jenkins v. District
Court, 676 P.2d 1201 (Colo.1984).
There is much authority holding that
a lawyer has the burden of showing
the reasonableness of a fee contract
made during the representation (see
§ 18). E.g., Terzis v. Estate of Whal-
en, 489 A.2d 608 (N.H.1985); Mercy
Hospital, Inc. v. Johnson, 390 So.2d
103 (Fla.Dist.Ct.App.1980); see Ran-
dolph v. Schuyler, 201 S.E.2d 833
(N.C.1974) (contract after representa-
tion). Some courts follow a different
rule for contracts made before the
representation, e.g., Jacobs v. Hol-
ston, 434 N.E.2d 738 (Ohio Ct.App.
1980), while others require the lawyer
to show that the contract is reason-
able. E.g., McKenzie Constr,, Inc. v.
Maynard, 758 F.2d 97 (3d Cir.1985);
Nolan v. Foreman, 665 F.2d 738 (5th
Cir.1982); Jacobson v. Sassower, 489
N.E.2d 1283 (N.Y.1986); see Seyfarth,
Shaw, Fairweather & Geraldson v.
Lake Fairfax Seven Ltd. Partnership,
480 S.E.2d 471 (Va.1997) (reasonable-
ness of hours). See generally J. Shep-
herd, The Law of Fiduciaries 126-30
(1981) (discussing prevalence of bur-
den-shifting rules and presumptions
throughout fiduciary law); Cooter &
Freedman, The Fiduciary Relation-
ship: Its Economic Character and Le-
gal Consequences, 66 N.Y.U. L. Rev.
1045 (1991).

(1) Except as provided in Subsection (2) or by statute
or rule, a lawyer does not acquire a lien entitling the
lawyer to retain the client’s property in the lawyer’s
possession in order to secure payment of the lawyer’s fees
and disbursements. A lawyer may decline to deliver to a
client or former client an original or copy of any docu-
ment prepared by the lawyer or at the lawyer’s expense if
the client or former client has not paid all fees and
disbursements due for the lawyer’s work in preparing the
document and nondelivery would not unreasonably harm

the client or former client.
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) (2) Unless otherwise provided by statute or rule,
client and lawyer may agree that the lawyer shall have a
security interest in property of the client recovered for the
client threugh the lawyer’s efforts, as follows:

) (a) the lawyer may contract in writing with the
client for a lien on the proceeds of the representation
to secure payment for the lawyer’s services and dis-
bursements in that matter;

(b) the lien becomes binding on a third party
when the party has notice of the lien;

(c) the lien applies only to the amount of fees
and disbursements claimed reasonably and in geod

faith for the lawyer’s services performed in the repre-
sentation; and

(d) the 'lawyer may nhot unreasonably impede the
speefly and inexpensive resolution of any dispute con-
cerning those fees and disbursements or the lien.

] (3) A tribunal where an action is pending may in its
dls_cretion adjudicate any fee or other dispute concerning
a h.en asserted by a lawyer on property of a party to the
action, provide for custody of the property, releas;e all or
part of the property to the client or lawyer, and grant
such other relief as justice may require. ’

(4)'With respect to property neither in the lawyer’s
possession nor recovered by the client through the law-
yer’s efforts, the lawyer may obtain a security interest on
property of a client only as provided by other law and
consi§tent with §§ 18 and 126. Acquisition of such a
se.curlty interest is a business or financial transaction
with a client within the meaning of § 126.

Comment:

o Scope and cross-references. While § 41 addresses fee-collec-
tlon.methods and § 42 procedures for resolving fee disputes, this
Section concerns methods by which lawyers may seek in advan,ce to
ensure payments of fees. The Section permits contractual charging
hens. on the proceeds of a matter to secure a lawyer’s compensation for
services rendered in that matter. It also permits certain security
interests in property not in the lawyer’s possession, such as a mort-
gage on the client’s land, subject to other provisions of this Restate-
ment (see Comment % hereto). For other circumstances in which a
lawyer may retain possession of funds or other property, see § 45(2).
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Under this Section a lawyer generally does not acquire a noncon-
sensual lien on property in the lawyer’s possession or recovered by the
client through the lawyer’s efforts. The Section thus does not recog-
nize retaining liens on the client’s documents except as provided by
statute or rule (see Comment b hereto), although a lawyer may retain
possession of a document when the client has not paid the lawyer's fee
for preparing the document (see Comment ¢ hereto).

Security interests in property of nonclients, for example a mort-
gage on the house of a client’s relative, are not as such subject to this
Section. However, the nonclient might have a close relationship with
the client, such as that of parent or spouse, and thus might be subject
to similar pressures. Such security arrangements must meet the
requirements of general law, which might treat such transactions as
subjeet to obligations similar to those stated in this Section.

b, Retaining liens on papers and property in o lawyer’s posses-
sion. A lawyer ordinarily may not retain a client’s property or docu-
ments against the client’s wishes (see §§ 45 & 46). Nevertheless,
under the decisional law of all but a few jurisdictions, a lawyer may
refuse to return to a client all papers and other property of the client
in the lawyer's possession until the lawyer’s fee has been paid (see
Restatement Second, Agency § 464; Restatement of Security § 62(b)).
That law is not followed in the Section; instead it adopts the law in
what is currently the minority of jurisdictions.

While a broad retaining lien might protect the lawyer’s legitimate
interest in receiving compensation, drawbacks outweigh that advan-
tage. The lawyer obtains payment by keeping from the client papers
and property that the client entrusted to the lawyer in order to gain
help. The use of the client’s papers against the client is in tension with
the fiduciary responsibilities of lawyers. A broad retaining lien could
impose pressure on a client disproportionate to the size or validity of
the lawyer's fee claim. The lawyer also can arrange other ways of
securing the fee, such as payment in advance or a specific contract
with the client providing security for the fee under Subsection (4).
Because it is normally unpredictable at the start of a representation
what client property will be in the lawyer’s hands if a fee dispute
arises, a retaining lien would give little advance assurance of payment.
Thus, recognizing such a lien would not significantly help financially
unreliable clients secure counsel. Moreover, the leverage of such a lien
exacerbates -the difficulties that clients often have in suing over fee
charges (see § 41). Efforts in some jurisdictions to prevent abuse of
retaining liens demonstrate their undesirability. Some authorities pro-
hibit a lien on papers needed to defend against a ceriminal prosecution, -
for example. However the very point of a retaining lien, if accepted at
all, is to coerce payment by withholding papers the client needs.
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Retaining liens are therefore not recognized under this Section
except as authorized by statute or rule and to the extent provided
under Subsection (4). Under this Section, lawyers may secure fee
payment through a consensual charging lien on the proceeds of a
?epresentation (Comments c-f hereto) and through contractual security
interests in other assets of the client (Comment k) and other contrac-
tu-al arrangements such as a prepaid deposit. The lawyer may also
withhold from the client documents prepared by the lawyer or at the
lawyer’s expense that have not been paid for (see Comment ¢ hereto).

e A lawyer’s right to retain unpaid-for documents. A client who
falls: to pay for the lawyer’s work in preparing particular documents
(or in having them prepared at the lawyer’s expense, for example by a
retained expert) ordinarily is not entitled to receive those documents.
Whether a payment was due and whether it was for such a document
depend on the contract between the client and the lawyer, as con-
strued from the standpoint of a reasonable client (see §§ 18 & 38).

Iustrations:

1. Client retains Lawyer to prepare a series of memoranda
fqr an agreed compensation of $100 per hour. Lawyer is to send
bl]ls. every month. Client pays the first two bills and then stops
paying. After five months, Client requests copies of all the memo-
mnd& Lawyer must deliver all memoranda prepared during the
first two months, but need not deliver those thereafter prepared
until Client makes the payments.

2. The same facts as in Ilustration 1, except that Client and
Lawyer have agreed that Lawyer is to send bills every six
months. After five months, Client requests copies of all the
mgmoranda. Lawyer must deliver them all, because Client has not.
failed to pay any due bill. Had Client stated in advance that it
would not pay the bill, the doctrine of anticipatory breach might
allow Lawyer not to deliver. See Restatement Second, Contracts
§ 253, 256, and 257. ’

A lawyer may not retain unpaid-for documents when doing so will
um'easo.nably harm the client. During a representation, nonpayment of
a fee might justify the lawyer in withdrawing (see § 32), but a lawyer
who does not withdraw must continue to represent the client diligently
(see’§ 16). A lawyer who has not been paid a fee due may normally
retain those documents embodying the lawyer’s work (see § 46, Com-
ment f”' Even then, a tribunal is empowered to order production when
the client has urgent need. A lawyer must record or deliver to a client
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for recording an executed operative document, such as a decree or
deed, even though the client has not paid for it, when the operative
effect of the document would be seriously compromised by the law-
yer’s retention of it.

d. Rationale for a charging lien on representation proceeds.
Legislation in many states and judicial decisions in others allow a
lawyer who has represented a successful claimant to retain out of the
proceeds of the suit an amount sufficient to pay the lawyer’s claimed
fee and disbursements (see Restatement Second, Agency § 464(e).
With appropriate safeguards, such charging liens can secure proper
payment for lawyers without the coercive effects of a retaining lien. If
the client were given the disputed sum, the money might be dissipated
before the lawyer could secure a remedy. Especially when the client
has no other assets and the lawyer is receiving a contingent fee, the
charging lien gives the lawyer important assurance that the fee and
disbursements will actually be paid. It thus makes it easier for people
1o secure competent representation when they have small means and
meritorious claims.

The provisions of this Section apply in the absence of a statute or
rule providing otherwise. Not all safeguards required by the Section
are required in all jurisdictions, many of which, for example, recognize
a charging lien without a contract. Such charging liens apply in
representations involving formal adjudication or in other representa-
tions such as those involving negotiation or arbitration. The charging
lien is limited to the amount of the lawyer’s good-faith claim for fees
and disbursements; the lawyer must promptly pay the client the rest
of the proceeds of the matter (see § 45). The disputed amount may not
be mingled with the lawyer’s own funds until the dispute is resolved
(see § 44, Comment f), '

e. Requirements for charging liens. Lien statutes and decisions
differ in their requirements for making the lien effective against a
third party. Two such general requirements apply in the absence of a
contrary statutory arrangement.

First, the client and lawyer must contract in writing for the lien.
That requirement ensures that the client has notice that the lawyer
may detain part of any recovery and an opportunity to bargain for a
different result (see § 38, Comment b). The requirement of a writing
also permits third parties to verify the lien’s existence and provisions.
The lien contract need not specify the amount of the fee, which is often
unknown in advance, and need not use the word “lien.” However, it
must make clear that the lawyer will be entitled to part of the
proceeds of the action to pay the lawyer’s fee. .
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Second, to be enforceable against a third party that n 7
have been afforded notice of the lien as requi}:“ed {)y lawfe;)izerxvl:l};t
that party could not fairly be held liable to the lawyer after making:
payment directly to the plaintiff (see Restatement Second, Agencil
§ 464, Comment n (notice to opposing party or court)). If there are
several third parties, the lien is binding only on those with notice.
Absent vyajver or estoppel or other law to the contrary, effective notice
c?n lze given at any time before the third party makes payment to the
client.

I.f a consensual charging lien satisfies the two requirements
Flescnbed above, a nonclient who pays the sum in dispute to the client
is nevertheless obliged to pay the lawyer the underlying fee claim (up
to the amount of the lien). The noneclient thereupon may seek reim-
bgmement from the client. The lawyer, however, may not prevent' the
cl%ent from settling the case or sue to enforce a judgment that the
client leaves uncollected (see § 22; Restatement Second, Agency
§ 464, Comment n). The lien can be used only to collect a valid and
enforceable fee claim. If, for example, the lawyer’s fee claim has been
forfeited (see §§ 37 & 40), the lien becomes unenforceable.

The third party can protect itself against double payment by
app]ymg_ to the court for a protective order, by an interpleader
proceeding, or by satisfying the judgment or other obligation (as
under a settlement contract) with an instrument requiring endorse-
ment by both the claimant and the claimant’s lawyer.

S Priority of a charging lien over claims of other persons. A
lawyer's charging lien ordinarily takes priority over security interests
that the client grants to other persons after the lawyer's lien has heen
perfected. According priority to a lawyer’s charging lien might raise at
!east three issues, on which there is mixed authority. One issue is what
if any steps, such as filing a financing statement, a lawyer must take to
perfect _the lawyer’s rights against other creditors of the client. A
Eaecond issue is whether the lawyer’s lien takes priority over security
interests Qreviously granted by the client. A third issue is whether the
lawyer’s lien takes priority over security interests such as tax liens
that are not granted by the client. This Restatement takes no position
on those issues. : .

g. Enforcing a charging lien; a tribunal’s discretion. Mumt ’

to Subsection (3), if there is dispute as to what fee is due; and thus as
to the appropriate scope of the lawyer’s charging lien, the court may
resolve it under ancillary jurisdiction (see § 42, Comment b). It can
protect the funds in dispute while the controversy is adjudicated in
anot%ler forum, for example by requiring their deposit in an interest-
bearing account. The court can also refuse to enforce the lien because
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of compelling circumstances; some courts, for example, have concluded
that no lien should attach to child-support payments.

h. A lawyer's duties in enforcing a lien. The fee claim with
respect to which a lien is asserted must be advanced in good faith and .
with a reasonable basis in law and fact. The lawyer must not commin-
gle with the lawyer’s own funds any payments subject to the lien (see
§ 44). The lawyer must not unreasonably delay resolution of disputes

concerning the lien and claimed fee.

One possible remedy for a lawyer’s breach of the duties imposed
by this Section is forfeiture of the lawyer’s fee claim under § 37 or
§ 41. Alternatively or in addition to partial forfeiture, the tribunal may
simply release the lien (see Comment h hereto). Thus a lawyer’s
inability to attend a prompt hearing on the fee by reason of previous
commitments would not warrant fee forfeiture but would be a circum-
stance in which the tribunal could release the lien.

i Other security for attorney fees and disbursements. Under
Subsection (4), a lawyer may obtain a consensual security interest in a
client’s property not otherwise involved in the representation, such as
a mortgage on the client’s land, a pledge of the client’s stocks, or an
escrow arrangement. This Section does not prohibit such security
arrangements. They are typically created by a writing that informs the
client of the obligations secured. Typically they are used when the
client’s ability or willingness to pay is questionable, and they thus aid
such a client (for example, a criminal defendant with nonliquid assets
but no money) to obtain counsel.

Subsection (4) recognizes, however, that consensual security inter-
ests on a client’s property raise problems of fairness to the client. The
client might not adequately understand the transaction and might as a
result be treated unfairly. Enforcement of the security interest might
involve harsh consequences, such as the client’s dispossession, and
places client and lawyer in a continuing financial relationship that
involves differing interests for the lawyer.

Accordingly, a security interest for a lawyer is subject to the rules
governing other business transactions between client and lawyer (see
§ 126 and the Comments thereto). Notice and consent must be in
writing when required under lawyer disciplinary rules or the general
law governing mortgage and security interests. When a lawyer obtains

_the security interest after commencing the representation, the ar-

rangement is subject to close scrutiny under § 18.

Advance payment of fees (see § 38(3)(c) & Comment g thereto),
payment of an engagement retainer (see § 34, Comment d), contracts
for payment of interest on unpaid bills (see § 18, Tliustration 1), and
contracts requiring regular billing and payment do not create security
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interests or liens within the meaning of this Section and are not
subjgct to the restrictions of § 126. For example, a lawyer who has
required an advance payment may retain in the lawyer’s trust account
a sum sufficient to cover a disputed fee (see § 44, Comment [ &
§ 45(2)(d)). Such arrangements are not subject to close serutiny under
§ 18 if agreed upon before the lawyer begins to perform legal services.
However, such contracts must be reasonable in the circumstances (see
§ 34) and are construed as they would be by a reasonable client (see

§§ 18 & 38).

REPORTER’S NOTE

Comament b. Retaining liens on pa-
pers and property in a lawyer's pos-
session. Retaining liens have been
recognized in almost all states. E.g.,
Pomerantz v. Schandler, 704 F.2d 681
(2d Cir.1983) (applying New York
law); Marsh, Day & Calhoun v. Solo-
mon, 529 A2d 702 (Conn.1987);
Wash. Rev. Code Ann. § 60.40.010.
ABA Model Rules of Professional
Conduct, Rules 1.8()1), 1.15(b)
(1983) and ABA Model Code of Pro-
fessional Responsibility, DR 5-
103(A)1), 9-102(B)4) (1969), do not
authorize attorney liens but allow
lawyers to assert liens authorized by
other law.

The Section follows the approach
of authorities in California, Minneso-
ta, and Missouri, which have de-
clared retaining liens invalid. Acade-
my of California Optometrists, Ine. v.
Superior Court, 124 Cal.Rptr. 668
(Cal.Ct.App.1975); Kallen v. Delug,
203 Cal.Rptr. 879 (Cal.Ct.App.1984);
Minn. Stat. Ann. § 481.13 (as amend-
ed by L.1976, ¢.304 to remove autho-
rization for retaining liens); Op. 11,
Minn. Prof. Resp. Bd., Minn. Bench
and Bar (Feh.1981), at 55; Mo. For-
mal Opin. 115 (1979) (unclear if Mis-
souri law recognizes lien, but in any
case lawyer may not ethically assert
one). See also Commission on Profes-
sional Responsibility, Roscoe Pound-

American Trial Lawyers Foundation,
The American Lawyer’s Code of
Conduct, Rule 5.5 (1980) (forbids re-
taining liens, but allows lawyers to
withhold unpaid-for work produet).
In Kentucky, New Hampshire, North
Carolina, and Rhode Island, there is
no case or statutory authority reeog-
nizing retaining liens, and authority
in some other states is sparse. See
also Nat’l Sales & Service Co. v. Su-
perior Court, 667 P.2d 738 (Ariz
1983) (recognizing retaining lien by
3-2 vote, but holding it does not cov-
er documents given to lawyer for tri-
al preparation or trial use); In re
Anonymous Member of South Car-
olina Bar, 335 S.E.2d 803 (S.C.1985)
(improper to assert retaining lien on
litigation files when unnecessary to
prevent client’s fraud or gross impo-
sition); D.C. Rules of Prof, Conduct,
Rule 1.8(I) (no lien on client files,
except unpaid-for work product; no
lien if client unable to pay or with-
holding would significantly harm
client); Mass. Rules of Professional
Conduct, Rule 1.16(¢) (limiting lien
on documents along lines of this Sec-
tion).

Cases seeking to limit oppressive
use of retaining liens include Miller v.
Paul, 615 P.2d 615 (Alaska 1980) (law-
yer must return vitally important
files when client’s resources are limit-
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ed); Jenkins v. Eighth Judicial Dist.
Court, 676 P.2d 1201 (Colo.1984) (law-
yer who sues for fees may not use
len to bar discovery); In re Palmer,
956 P.2d 1333 (Kan.1998) (despite re-
taining lien, improper to fail to turn
over the client papers needed to con-
tinue case); People v. Altvater, 856
N.Y.S.2d 736 (N.Y.Sup.Ct.1974) (law-
yer required to turn over murder de-
fendant’s file to replacement counsel);
Frenkel v. Frenkel, 599 A2d 595
(N.J.Super.Ct.App.Div.1991)  (court
may require lawyer to turn over pho-
tocopy of litigant’s file); Annot., 70
A.L.R.4th 827, 837-50 (1989) (no lien
when property delivered to lawyer
for purposes incompatible with lien).
For the coercive rationale of the re-
taining lien, see Pomerantz v. Schan-
dler, 704 F2d 681 (2d Cir.1983);
Brauer v. Hotel Associates, Ine., 192
A.2d 831 (N.J.1963).

Comment c¢. A lawyer's right to
retain unpaid-for documents. Nation-
al Sales & Service Co. v. Superior
Court, 667 P.2d 738 (Ariz.1983) (re-
taining lien covers work product,
which remains lawyer’s property, at
least until payment); Marco v. Sachs,
109 N.Y.S.2d 224 (N.Y.Sup.Ct.1951)
(lawyer’s work product, memo to
guide lawyer at closing, is not in
client’s control); Commission on Pro-
fessional  Responsibility, = Roscoe
Pound-American  Trial  Lawyers
Foundation, The American Lawyer’s
Code of Conduct, Rule 5.5 (1980)
(lawyer may retain unpaid-for work
product); 1 Hazard & Hodes, The
Law of Lawyering 486 (2d ed. 1990).
For the limitations on the right to
retain, compare Reporter’s Note to
Comment b hereto (cases limiting use
of retaining liens).

Comment d. Rationale for a charg-
ing lien on representation proceeds.
For charging-lien statutes, see, e.g.,

Colo. Rev. Stat. § 12-5-119; N.Y. Ju-
diciary Law § 475. Although most
jurisdictions recognize charging liens
only when a statute authorizes them,
some allow contractual liens without a
statute, Cetenko v. United California
Bank, 638 P.2d 1299 (Cal.1982).
Comment e. Requirements for
charging liens. For the requirement
of a client-lawyer contract creating a
lien expressly or by implication, see
Rev. Stat. Mo. § 484.140; Wis. Stat.
Ann. § 757.36; Cetenko v. United
Calif. Bank, 638 P.2d 1299 (Cal.1982);
Kleager v. Schaneman, 322 N.w.2d
659 (Neb.1982). Some statutes do not
require such a contractual provision
for a lien. E.g., Mass. G.L. Ann. ¢.221,
§ 50; see In re Marriage of Rosen-
berg, 690 P.2d 1293 (Colo.Ct.App.
1984) (contractual waiver of lien).

On the requirement of notice to an
opposing party who is to be bound,
see 1Il. Rev. Stat. ch. 13, § 4; Gen. L.
R.I. § 9-3-2; Passer v. United States
Fidelity & Guaranty Co., 577 S.W.2d
639 (M0.1979) (notice of lawyer’s re-
tention mnot enough); Goldman v.
Home Mut. Ins. Co., 126 NW.2d 1
(Wis.1964) (similar). Compare Wash.
Rev. Code Ann. § 60.40.010 (filing in
court).

On the requirement that an action
must bave been commenced, see N.J.
Stat. § 2A:13-5; Mass. G.L. Amn
ch.221, § 50. Compare Ill. Rev. Stat.
ch. 13, § 14 (suit need not have been
commenced); Ind. Code § 33-1-3-1
(suit must have gone to judgment).
For limitation of the lien to fees for
services in the suit in question, see
Crolley v. O’Hare Intl Bank, 346
N.Ww.2d 156 (Minn.1984); Annot., 23
A.L.R.4th 336 (1983).

For enforcement of the lien against

an opposing party with notice who
disburses to the client funds covered

313




POLL SHALNOLSND-

§43 THE LAW GOVERNING LAWYERS Ch. 3

by the lien, see, e.g., Rev. Stat. Mo.
§ 484.140; Va. Code § 54-70; Kleager
v. Schaneman, 822 N.W.2d 659 (Neb.
1982); Fischer-Hansen v. Brooklyn
Heights R.R., 66 N.E. 395 (N.Y.1903).
Cf. Hafter v. Farkas, 498 F.2d 587
(2d Cir.1974) (opposing party may
satisty judgment with check requiring
endorsement by both plaintiff and
plaintiff’s lawyer),

Comment f. Priovity of a charging
lien over claims of other persons. For
priority of a charging lien over secu-
rity interests subsequently granted
by the client, see Hanna Paint Mfg.
Co. v. Rodey, Dickason, Sloan, Akin
& Robb, 298 F.2d 371 (10th Cir.1962);
Leigh v. Western Fire Ins. Co., 575
F.Supp. 1192 (W.D.Mo0.1983). For
cases dealing with other priority is-
sues, see Note, The Ranking of Attor-
ney’s Liens Against Other Liens in
the United States, 7 J. Leg. Prof.193
(1982); Annot, 34 A.L.R.4th 665
(1984). For examples of filing require-
ments, see Minn. Stats. Ann.
§ 481.13(4) (attorney lien on plain-
tiff’s interest in personal property
must be filed as would be done for a
security interest); Wash. Rev. Code
Ann. § 60.40.010 (filing in court).

Comment g. Enforcing a charging
lien; a tribunal’s discretion. For the
court’s jurisdiction to hear lien claims
by lawyers and clients, see, e.g., IlL
Rev. Stat. ch. 18, § 14; N.Y. Jud. Law
§ 475; Gee v. Crabtree, 560 P.2d 835
(Col0.1977). On the court’s discretion,
see, e.g., Wash. Rev. Code Ann.
§ 60.40.030 (court may require secu-
rity); Pomerantz v. Schandler, 704
F.2d 681, 683 (2d Cir.1983) (court
may release papers held under re-
taining lien because of client’s need
for them and inability to pay fee). For
protection of child-support payments
from liens, see, e.g., Brake v. San-
chez-Lopez, 452 So.2d 1071 (Fla.Dist.

Ct.App.1984); Fuqua v. Fuqua, 558
P.2d 801 (Wash.1977). On determina-
tion of lien disputes by judge, not
jury, see, e.g., In re Rosenman &
Colin, 850 F.2d 57 (2d Cir.1988); In re
Marriage of Rosenberg, 690 P.2d
1293 (Colo.Ct.App.1984); Kleager v.
Schaneman, 322 N.W.2d 659 (Neb.
1982); compare § 42, Comment b, and
Reporter’s Note thereto.

Comment h. A lawyer's duties in
enforcing a lien. McCarthy v. Philip-
pine Nat’l Bank, 690 F.Supp. 1323
(8.D.N.Y.1988) (lawyer liable for fail-
ing to deposit check on which lawyer
claimed lien in interest-bearing ac-
count at client’s request); Zack v.
City of Minneapolis, 601 F.Supp. 117
(D.Minn.1985) (lawyer forfeits lien by
failing to seek attorney-fee award
from opposing party); Marrero v.
Christiano, 575 F.Supp. 837 (S.D.N.Y.
1983) (lawyer forfeits retaining lien
by withdrawing or threatening to
withdraw without good cause); In re
Fidelity Standard Mortgage Corp., 43
B.R. 654 (Bankr.S.D.Fla.1984) (law-
yer’s failure to enforee lien waives it
as against good-faith purchaser of
fruits of judgment); Hensel v. Cohen,
202 Cal.Rptr. 85 (Cal.Ct.App.1984)
(lawyer’s withdrawal without good
cause forfeits lien); People ex rel.
Goldberg v. Gordon, 607 P.2d 995
(Col0.1980) (discipline for asserting
retaining lien when no fee still due);
Haskins v. Bell, 129 N.W.2d 390
(Mich.1964) (lawyer forfeits all but
undisputed fee by keeping for 6 years
amount greater than fee claimed
without starting proceedings to deter-
mine proper amount of lien); Kaplan
v. Reuss, 497 N.E.2d 671 (N.Y.1986)
(lawyer's failure to assert lien
promptly waives it); see Lucky-
Goldstar v. Intl Mfg. Sales Co., 636
F.Supp. 1059, 1063-64 (N.D.11.1936)
(lawyer must balance relevant inter-
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ests before asserting retaining lien);
Ross v. Scannell, 647 P.2d 1004
(Wash.1982) (discussing danger of
lawyer over-claiming). On comming-
ling of disputed funds with the law-
ver’s own funds, see § 44, Comment
}f and Reporter’s Note thereto. On
forfeiture of the lien but not the un-
derlying eclaim, see People ex rel
MacFarlane v. Harthun, 581 P.2d 716
(Col0.1978) (suspended lawyer loses
retaining lien but may sue for fees);
Northern Puebles Enters. v. Mont-
gomery, 644 P.2d 1036 (N.M.1982)
(court may limit lien to reasonable fee
to protect competing lienor, leaving
lawyer free to sue client for claimed
higher contractual fee); In re Dunn,
98 N.E. 914 (N.Y.1912) (lawyer who
withdraws or is discharged for mis-
conduct loses lien); see also Adams,
George, Lee, Schulte & Ward P.A. v.
Westinghouse Elec. Corp., 597 F.2d
570 (5th Cir.1979) (lawyer must pay
interest on funds held under invalid
lien claim). .
Comment i. Other security for at-
torney fees and disbursements. B.g.,
Hawk v. State Bar, 754 P.2d 1096
(Cal.1988) (promissory note for fee

secured by deed of trust improper
unless lawyer explains it to client and
gives client copy, offers fair terms,
and affords opportunity to obtain in-
dependent advice); Office of Disciplin-
ary Counsel v. Levin, 517 N.E.2d 892
(Ohio 1988) (discipline for obtaining
from uninformed client security inter-
est in client’s home having value
greater than that of fees it secured);
Note, An Attorney’s Acceptance of
Assignment of Property as Security
for Fee, 4 J. Leg. Prof. 263 (1979);
see In re Martin, 817 F.2d 175 (1st
Cir.1987) (considering validity under
bankruptey law of debtor’s mortgage
to lawyer to secure fees). ABA Model
Rules of Professional Conduct, Rule
1.8(a) (1983), forbids a lawyer to
knowingly aequire a “security ... in-
terest adverse to a client” unless the
terms are fair and reasonable to the
client and are fully and comprehensi-
bly disclosed to the client in writing,
the client is given an opportunity to
seek independent advice, and the
client consents in writing. See gener-
ally § 126, Comments, and Reporter’s
Notes thereto.

TOPIC 4. PROPERTY AND DOCUMENTS
OF CLIENTS AND OTHERS

Introductory Note
Section

44. Safeguarding and Seg’regating Property
45. Surrendering Possession of Property )
46. Documents Relating to a Representation

Introductory Note: This Topic considers a lawyer’s fiut.les con-
cerning a client’s or nonclient’s property and documents in the law-
yer’s possession. Those include: the lawyer’s duty to safeguard’ the
property and hold it separately from that of the lawyer (see § 44); the

circumstances in which the lawyer has a duty to deliver such property
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§ 14

sional conduct. The court determined that
attorney had attorney-client relationship with
his fiancée when he spoke to father, because

RESTATEMENT CASE CITATIONS

yers did not represent client during negotia-
tion of fee agreement, and thus did not owe
client any fiduciary duties prior to execution

attorney implied an attorney-client relati
ship when he inserted himself into the dispute
between father and fiancée and acted with
apparent authority. In re Application for Dis-
ciplinary Action Against Hoffman, 2003 ND
161, 670 N.W.2d 500, 504.

Tex.App.2003. Com. (e) cit. in disc. Law
firms and lawyers who had entered into con-
tingency-fee agreement with client and repre-
sented client in its trade-secrets claim moved
to confirm arbitration award in dispute over
attorneys’ fees. Trial court confirmed arbitra-
tion award in favor of law firms, and entered
summary judgment for lawyers. Appellate
court affirmed in part, reversed in part, and
remanded. On rehearing, this court affirmed
trial court’s judgment, holding, inter alia, that
because evidence did not conclusively estab-
lish existence of an attorney—client relation-
ship between lawyers and client before fee
agreement was signed, whether such a rela-
tionship existed was a question of fact for
arbitrators. The arbitrators’ finding that law-

of fee agr was not in manifest disre-
gard of the law. Tanox, Inc. v. Akin, Gump,
Strauss, Hauer & Feld, L.L.P, 105 SW.3d
244, 255.

§ 15. A Lawyer’s Duties to a Prospective

Client

Wis.2003. Cit. in disc. The Office of Lavyer
Regulation appealed referee’s finding that at-
torney did not violate disciplinary rule prohib-
iting disclosure of information related to rep-
resentation of a client without client consent.
Adopting the referee’s findings and dismiss-
ing the action, the court held that, even
though attorney had not been formally re-
tained to represent potential client in a di-
vorce action, his disclosures were implied];
authorized in order for him to carry out his
then pending reprsenmtmn uf potentlal
client. In re Disciplinary Pre
Duchemin, 260 Wis.2d 12, 21, 658 N WZd 81,
85.

TOPIC 2. SUMMARY OF THE DUTIES UNDER
A CLIENT-LAWYER RELATIONSHIP

§ 16. A Lawyer’s Duties to a Client—In
General

M.D.Tenn.Bkrtcy.Ct.2004. Subsec. (3) cit.
in case quot. in disc. United States Trustee
(UST) sought disgorgement from debtors’ at-
torney of attorney’s fees earned in connection
with the redemption of automobiles in Chap-
ter 7 cases, on basis, in part, of conflict of
interest. Denying UST’s motion on this basis,
this court held, inter alia, that there was no
conflict of interest that would warrant dis-
gorgement of attorney’s fees where debtors
were all aware of fee, all were pletel

against his attorney following lapse of UCC
filing statements perfecting seller’s security
interest in buyer’s assets. The trial court
granted defendant’s motion to dismiss, and
the court of appeals affirmed on limitations
grounds. Reversing, this court held, inter alia,
that, because defendant’s duty was to safe-
guard plaintiff's security interest, which de-
fendant could have satisfied by either inform-
ing plaintiff of the renewal requirement or
renewing the financing statements in 2001,
defendant breached his duty in 2001 when he
failed to do both; thus, the four-year statute

satisfied with attorney’s representation, all
understood they were borrowing additional
funds to pay attorney’s fees, and all under-
stood that lender from which they borrowed
redemption funds was independent entity not
associated with attorney. In re Ray, 314 B.R.
643, 654.

Ga.2004. Subsec. (2) cit. in ftn. Seller of

company brought legal-malpractice action

of limitations had not expired when plaintiff
filed suit. Barnes v. Turner, 278 Ga. 788, 606
S.E.2d 849, 851, on remand 265 Ga.App. 6,
593 S.E.2d 555, 2005 (2005).

NJ.Super.2004. Com. (c) cit. in disc. Teen-
ager, who had pled guilty to felony murder,
petitioned for postconviction relief (PCR)
based on trial counsel’s affair with petitioner’s
mother, who allegedly helped to coerce peti-
tioner not to withdraw guilty plea. PCR court

See also cases under division, chapter, topic, title, and subtitle
- that include section under examination.
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denied petition. Reversing and remanding,
this court held that although strength of
state’s case might have affected petitioner’s
decision to withdraw gullty plea, it did net
affect the fact that conduct of d

§17

nection with failure to disclose conflict of
interest based on attorney’s status as city
coum:il member. The mal court granted de-
fe t. Reversing and
T ding, this court held, inter alia, that

warranted relief. State v. Lasane, 371 N.J.Su-
per. 151, 162, 852 A.2d 246, 255.

Tex.2000. Cit. in conc. and diss. op. (citing
§ 28, Prop. Final Draft No. 1, 1996, which is
now § 16). Clients sued attorneys for, inter
alia, breach of contract in connection with
attorneys’ collection of an additional 5% in
fees following settlement in clients’ wrongful-
death suit against third party. The trial court
entered summary judgment for attorneys, but
the intermediate appellate court reversed.
Reversing, this court held, in part, that attor-
neys were entitled to the additional fees pro-
vided for in the fee agreement when the
wrongful-death judgment was “appealed to a
higher court,” or, in other words, when defen-
dant in that action filed a cash deposit with
the appellate court. Concurring and dissent-
ing opinion believed that the contingent-fee
agreement should be construed against attor-
neys/drafters, and that the term “appealed to
a higher court,” as used therein, was ambigu-
ous and could reasonably be interpreted to
mean something more than the initial step
taken by defendant to preserve its appellate
rights. Lopez v. Munoz, Hockema & Reed,
L.L.P, 22 SW.3d 857, 867.

Tex.2004. Com. (c) cit. in sup. Client
brought malpractice action against law firm
and law-firm shareholder, who also served as
a legislator on city council and who voted in
favor of an ordinance that adversely affected
client. The trial court granted law firm’s mo-

tion for summary judgment, but the court of-

appeals reversed and remanded. This court
reversed and rendered judgment for firm and
shareholder, holding, inter alia, that an attor-
ney was not liable for failing to act beyond
the scope of his representation; because rep-
resenting client before city council was not
included in the scope of firm's representation
here, firm had no duty to inform client of the
city council meeting, which was also a matter
of public record. Joe v. Two Thirty Nine Joint
Venture, 145 S.W.3d 150, 159-160.
Tex.App.2001. Subsec. (3) quot. in sup.
Client sued attorney and law firm for mal-
practice and breach of fiduciary duty in con-

fact issues existed as to whether client waived
conflict of interest, thus precluding summary
judgment for defendants on breach-of-fiducia-
ry-duty claim. Two Thirty Nine Joint Venture
v. Joe, 60 SW.3d 896, 905, 906, judgment
reversed 145 SW.3d 150 (Tex.2004).

§ 17. A Client’s Duties to a Lawyer

C.A.1, 1997. Cit. in disc. (citing § 29, Pro-
posed Final Draft No. 1, 1996, which is now
§ 17). After an attorney formed a law firm to
purchase the practice of a deceased collection
attorney, the law firm billed a retail store in
excess of $1 million for past work the de-
ceased attorney allegedly had performed on
the store’s cases. The store at first paid the
bills, but eventually sued the law firm, seek-
ing an accounting and bringing claims for
breach of contract, breach of fiduciary duty,
and unfair and deceptive trade practices un-
der Massachusetts law. The law firm counter-
claimed for the unpaid balance. The district
court granted the store summary judgment,
awarding the entire amount of the store’s
payments on the disputed bills and attorney’s
fees. This court affirmed, holding that the law
firm had not met its burden of substantiating
its bills under Massachusetts law, and that
the store had met its burden of showing
unfair and deceptive practices. The court not-
ed that seeking to enforce a valid fee contract
was an exception to the general requirement
that fiduciaries subordinate their interests to
those of their clients. Sears, Roebuck & Co. v.
Goldstone & Sudalter, 128 F 3d 10, 17.

Tex.2001. Com. (d) quot. in conc. op. Law
firm, whose contingent-fee agreement with
clients was for one-third of “any amount re-
ceived by settlement or recovery” of clients’
award against their mortgagor, sued clients
for attorneys’ fee after clients’ award was
offset by mortgagors’ counterclaim. The trial
court granted law firm summary judgment,
and appellate court affirmed. Reversing, this
court held that contingent-fee agreement en-
titled firm to net amount of clients’ recovery,
which was computed after any offset. Concur-
rence asserted that whether a contingent fee

Cit.—cited; com.—comment; fol.—followed; sup.—support.
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should be based on net or gross recovery
depended on the circumstances. Levine v.
Bayne, Snell & Krause, Ltd., 40 S.W.3d 92,
97.

§ 18. Client-Lawyer Contracts

C.A.1, 1997. Cit. in disc. (citing § 29A, Pro-
posed Final Draft No. 1, 1996, which is now
§ 18). After an attorney formed a law firm to
purchase the practice of a deceased collection
attorney, the law firm billed a retail store in
excess of $1 million for past work the de-
ceased attorney allegedly had performed on
the store’s cases. The store at first paid the
bills, but eventually sued the law firm, seek-
ing an accounting and bringing claims for
breach of contract, breach of fiduciary duty,
and unfair and deceptive trade practices un-
der Massachusetts law. The law firm counter-
claimed for the unpaid balance. The district
court granted the store summary judgment,
awarding the entire amount of the store’s
payments on the disputed bills and attorney’s
fees. This court affirmed, holding that the law
firm had not met its burden of substantiating
its bills under Massachusetts law, and that
the store had met its burden of showing
unfair and deceptive practices. The court not-
ed that seeking to enforce a valid fee contract
was an exception to the general requirement
that fiduciaries subordinate their interests to
those of their clients. Sears, Roebuck & Co. v.
Goldstone & Sudalter, 128 ¥.3d 10, 17.

E.D.N.Y.Bkrtcy.Ct.2000. Cit. generally in
disc., com. (e) quot. but not fol. (citing § 29A
of the Tentative Drafts; this is now § 18).
Chapter 11 debtor sought denial of proof of
claim filed by counsel for debtor’s wife in a
criminal matter in which firm represented her
pursuant to a retainer agreement guarantied
by debtor. Among other things, debtor ar-
gued that counsel acted unethically when it
replaced the initial retainer agreement with a
second agr t after representation had
begun. Entering judgment for counsel, the
court held, in part, that counsel's conduct
would be deemed ethical so long as it showed
that the terms of the second retainer were
fair and reasonable and fully known and un-
derstood by debtor’s wife. In re Stamell, 252
B.R. 8, 16,17.

RESTATEMENT CASE CITATIONS

1H.App.2002. Com. (h) quot. in case quot. in
sup. (citing § 29A, Proposed Final Draft No.
1, 1996, which is now § 18). Law firm sued
clients to recover costs for computer-assisted
legal research and other expenses. Trial court
ordered that firm was entitled to recover only
$2,940 out of $20,704 in claimed costs. This
court affirmed, holding, inter alia, that the
computer-assisted legal-research expenses
were a form of attorney fees and were not
separately recoverable as a cost or expense
pursuant to the parties’ contingent-fee agree-
ment. Noting that an ambiguous agreement
should be construed against the drafter, the
court construed the contingent-fee agreement
strictly against the firm in concert with the
court’s inherent power to supervise the rea-
sonableness of a contingent-fee agreement.
Guerrant v. Roth, 334 Il.App.3d 259, 267
IlL.Dec. 696, 777 N.E.2d 499, 504-505.

Miss.1991. Subsec. (2) cit. in disc. (citing
§ 29A, P.D. No. 6, 1990, which is now § 18).
State brought disciplinary proceedings
against attorney whose communication with
unrepresented adverse party “not to worry”
about contacting their insurance company vio-
lated state rule of professional responsibility’s
prohibition against advising nonclient about
any matter other than that they should obtain
counsel. The court found by clear and con-
vincing evidence that attorney violated this
rule and entered order agreeing with the
complaint tribunal that attorney be privately,
rather than publicly, reprimanded. Attorney
Q v. Mississippi State Bar, 587 So.2d 228, 231.

Miss.1994. Subsec. (2) quot. in part in case
quot. in sup. (citing § 29A, T.D. No. 5, 1992,
which is now § 18). Attorneys who represent-
ed the estate of a deceased prisoner filed a
petition for authorization of additional attor-
neys’ fees. The chancery court awarded fees
and interest over the objection of the estate’s
trustee. Reversing and rendering, this court
held, inter alia, that the attorneys could not
recover fees under a contingency contract for
their successful compromise of a hospital's
claim for medical expenses and for obtaining
an order that the Department of Corrections
pay that claim, since these transactions in-
volved no “recovery,” which was contractually
required for an award of additional fees. In re
Estate of Sparkman, 639 So.2d 1258, 1261.

See also cases under division, chapler, topic, title, and subtitle
that include section under examination.
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NJ.1996. Cit. in disc., com. (¢) cit. in disc.,
coms. (d) and (h) cit. and quot. in disc. (citing
§ 29A, P.F.D. No. 1, 1996, which is now
§ 18). Discharged attorney sued client to re-
cover fees allegedly owed under the parties’
retainer agreement. Client argued that the
agreement, which required client to provide
attorney with six months’ notice of termi-
nation, was unenforceable as an unreasonable
restriction of its right to discharge counsel.
The trial court entered judgment for attor-
ney, but the intermediate appellate court re-
versed and remanded. Affirming as modified,
this court held that fair and reasonable attor-
ney—client agreements, though usually con-
strued against the attorney, were enforceable
where they satisfied both general contracts
and professional ethics requirements; that,
while attorneys and clients were free to nego-
tiate such innovative arrangements as the
engagement retainer, the notice provision
here was excessive; and that attorney could
recover the fair value of his pretermination
services. Cohen v. ROU, 146 N.J. 140, 679
A2d 1188, 1196, 1198, 1199.

N.J.Super.1999. Cit. in sup., quot. in ftn, in
sup. (citing § 29A, Prop. Final Draft No. 1,
1996, which is now § 18). Client sued attorney
for legal malpractice in connection with defen-
dant’s decision to settle plaintiff's personal
injury action without first securing plaintiff’s
approval. The trial court dismissed the com-
plaint for failure to comply with the provi-
sions of the Affidavit of Merit statute. Affirm-
ing in part, reversing in part, and remanding,
this court held that dismissal was appropriate
as to plaintiff's claims of professional negli-
gence and fraud; however, to the extent plain-
tiff had alleged breach of the approval-of-
settlement clause included in his retainer
agreement, he had stated a claim upon which
relief could be granted. Levinson v. D’Alfonso
& Stein, 320 N.J.Super. 312, 727 A.2d 87, 89.

N.J.Super.2001. Com. (d) quot. in case quot.
in disc. (citing § 29A, Proposed Final Draft
No. 1, 1996, which is § 18 of the Official
Draft). Attorney who failed to timely secure
written contingent-fee agreement from clients
sued clients’ heirs for compensation for work
done for clients, seeking to recover fees by
enfor: t of cont t-fee agr t or
pursuant to doctrine of quantum meruit. Trial
court awarded plaintiff fee based on quantum
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meruit. Affirming, this court held that recov-
ery under contingent-fee agreement was not
justified, because the agreement was not exe-
cuted within a reasonable time after com-

t of repr ation; h T, plain-
tiff was entitled to quantum meruit recovery
for reasonable value of legal services ren-
dered. Starkey, Kelly, Blaney & White v.
Estate of Nicolaysen, 340 N.J.Super. 104, 120,
773 A.2d 1176, 1187.

Tex.2000. Com. (h) cit. in conc. and diss. op.
(citing § 29A, Prop. Final Draft No. 1, 1996,
which is now § 18). Clients sued attorneys
for, inter alia, breach of contract in connec-
tion with attorneys’ collection of an additional
5% in fees following settlement in clients’
wrongful-death suit against third party. The
trial court entered summary judgment for
attorneys, but the intermediate appellate
court reversed. Reversing, this court held, in
part, that attorneys were entitled to the addi-
tional fees provided for in the fee agreement
when the wrongful-death judgment was “ap-
pealed to a higher court,” or, in other words,
when defendant in that action filed a cash
deposit with the appellate court. Concurring
and dissenting opinion believed that the con-
tingent-fee agreement should be construed
against attorneys/drafters, and that the term
“appealed to a higher court,” as used therein,
was ambiguous and could reasonably be inter-
preted to mean something more than the
initial step taken by defendant to preserve its
appellate rights. Lepez v. Munoz, Hockema &
Reed, L.L.P., 22 S.W.3d 857, 866.

Tex.2001. Com. (h) cit. in ftn., quot. in conc.
op., cit. in ftn,, in. conc. op., subsec. (2) and
com. (c) quot. in conc. op. Law firm, whose
contingent-fee agreement with clients was for
one-third of “any amount received by settle-
ment or recovery” of clients’ award against
their mortgagor, sued clients for attorneys’
fee after clients’ award was offset by mortga-
gors’ counterclaim. The trial court granted
law firm summary judgment, and appellate
court affirmed. Reversing, this court held that
contingent-fee agreement entitled firm to net
amount of clients’ recovery, which was com-
puted after any offset. Concurrence asserted
that whether a contingent fee should be based
on net or gross recovery depended on the
circumstances. Levine v. Bayne, Snell &
Krause, Ltd., 40 SW.3d 92, 95, 97.
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Wis.2004. Com. (h) quot. in ftn. to conc. and
diss. op. Law firm brought action against
former client and guarantor to enforce retain-
er letter and guaranty to collect legal fees
and retroactive interest. Trial court entered
judgment for law firm, and court of appeals
affirmed in part and reversed in part. Affirm-
ing in part, this court held, inter alia, that
award of retroactive interest was proper. The
concurring and dissenting opinion disagreed
regarding retroactive interest, arguing that
retainer letter in which the interest terms
were stated was ambiguous, and, as a general
rule, contractual ambiguities were to be con-
strued against the drafter. DeWitt Ross &
Stevens, S.C. v. Galaxy Gaming & Racing
Limited Partnership, 273 Wis.2d 577, 682
N.W.2d 839, 853.

§ 19. Agreements Limiting Client or Law-
yer Duties

N.D.Ga.Bkrtcy.Ct.2008. Subsec. (1) cit. and
quot. in sup., com. (b) quot. in disc. and cit. in
fin. After debtors who were represented by
counsel when they filed their Chapter 7 peti-
tion appeared pro se in opposition to a non-
dischargeability complaint and to a mortgage
lender’s motion for relief from stay, this
court ordered counsel to show cause why
sanctions should not be imposed for failure to
represent debtors. Despite its determination
at a hearing that no sanctions or other disci-
pline was appropriate or necessary in this

RESTATEMENT CASE CITATIONS

case, the court held, inter alia, that the gen-
eral rule was that, absent special circum-
stances, an attorney representing a Chapter
T debtor could not limit the scope of the rep-
resentation, and was required to represent
the debtor in all aspects of the bankruptey
case, including contested matters or adver-
sary proceedings that involved the debtor's
interests. In re Egwim, 291 B.R. 559, 570,
571

N.J.1996. Subsee. (1) cit. in disc. (citing
§ 30, P.F.D. No. 1, 1996, which is now § 19).
Discharged attorney sued client to recover
fees allegedly owed under the parties’ retain-
er agreement. Client argued that the agree-
ment, which required client to provide attor-
ney with six months’ notice of termination,
was unenforceable as an unreasonable restric-
tion of its right to discharge counsel. The trial
court entered judgment for attorney, but the
intermediate appellate cotirt reversed and re-
manded. Affirming as modified, this court
held that fair and reasonable attorney—client
agreements, though usually construed against
the attorney, were enforceable where they
satisfied both general contracts and profes-
sional ethics requirements; that, while attor-
neys and clients were free to negotiate such
innovative arr ts as the t
retainer, the notice provision here was exces-
sive; and that attorney could recover the fair
value of his pretermination services. Cohen v,
ROU, 146 N.J. 140, 679 A.2d 1188, 1199.

TOPIC 3. AUTHORITY TO MAKE DECISIONS

N.J.1993. Intro. Note quot. generally in
dise, (T.D. No. 5, 1992). Casino hote! employ-
ee who took leave of absence found that her
position was filled when she returned for
work. She sued employer for breach of con-
tract and promissory estoppel. After plaintiff
failed to respond to defendant’s demand for
service of documents and other requests, the
trial court granted defendant summary judg-
ment. It also granted defendant’s motion for
counsel fees, holding that plaintiff’s complaint
was frivolous because it was without any rea-
sonable basis in law or equity. The intermedi-
ate appellate court affirmed. Reversing, this
court held, inter alia, that to the extent that a
New Jersey statute, which allowed award of

attorneys’ fees to prevailing party in a lawsuit
if nonprevailing party asserted claim or de-
fense in bad faith or knew or should have
known that complaint was without any rea-
sonable basis in law or equity, applied to the
parties, the statute was valid; however, the
court declined to extend the statute to apply
to award of counsel fees and costs against
attorneys, since such award would raise ques-
tions whether the statute impinged on the
supreme court’s exclusive power to discipline
attorneys. It noted that parties rely on their
attorneys to evaluate the basis in “law or
equity” of a claim or defense. McKeown—
Brand v. Trump Castle Hotel & Casino, 132
N.J. 546, 626 A.2d 425, 430.

See also cases under division, chapter. topic, title, and subtitle
that include section under examination.
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§ 20. A Lawyer’s Duty to Inform and
Consult with a Client

U.5.2000. Subsec. (3) quot. in conc. and
diss. op. (citing § 31, Prop. Final Draft No. 1,
1996, which is now § 20). Criminal defendant
petitioned for writ of habeas corpus, alleging
ineffective assistance of counsel. The district
court denied the relief. The intermediate ap-
pellate court reversed, concluding that attor-
ney’s failure to file a notice of appeal without
defendant’s consent constituted per se defi-
cient representation. Vacating and remand-

‘ing, this court held that defendant was re-

quired to establish either that a reasonable
defendant would have wanted to appeal under
the eircumstances or that he actually indicat-
ed his interest in an appeal to attorney, and
that he was prejudiced by attorney’s failure
to act. Concurring and dissenting opinion ar-
gued that an attorney almost always had a
duty to consult with a client about the choice
to appeal, and that attorney’s failure to do so
here amounted to ineffective assistance of
counsel. Roe v. Flores-Ortega, 528 U.S. 470,
491, 120 S.Ct. 1029, 1042, 145 L.Ed.2d 985.

Fla.App.2001. Com. (¢) quot. in dise. Trust
beneficiary sued trustee bank for breach of
fiduciary duty. Trial court entered judgment
on jury verdict for beneficiary, finding that
bank consulted its lawyers, not simply for
advice about how the statute of limitations
worked, but also as part of a scheme involving
deliberate concealment thereafter, in order to
defeat plaintiff's rights to seek redress for
breach of fiduciary duty. This court affirmed,
holding, inter alia, that trial court properly
ruled that documents embodying attorney-
client communications in furtherance of
bank’s efforts to defeat plaintiffs potential
claims for breach of fiduciary duty by creat-
ing grounds for setting up the statute of
limitations fell within the crime-fraud excep-
tion to the attorney-client privilege. First Un-
ion Nat. Bank v. Turney, 824 So.2d 172, 190.

Miss.1992. Cit. in sup. (citing § 31, T.D.
No. 5, 1992, which is now § 20). Attorney
sued former client to recover contingency fee
under an employment contract relating to
imposition of a constructive trust on client's
stepmother’s estate; client counterclaimed, al-
leging malpractice, fraud, and breach of fidu-
ciary duty. The chancery court dismissed the
counterclaims and awarded attorney his fee.

§20

Reversing in part, this court held that the
parties’ clear and unambiguous agreement
entitled attorney only to 25% of what he
gained for client over and above what she
would have received had she not prevailed,
not to 25% of her entire estate, and that he
breached his duty of loyalty by overreaching
and misi preting the t of the fee
and failing to tell client of his adverse interest
regarding the fee, thus justifying her dis-
charge of him and rendering the fee agree-
ment unenforceable. However, given the un-
certainty of Mississippi law regarding what
property an attorney may retain and charge,
attorney did not breach his duty of loyalty by
demanding payment in kind and by asserting
ownership in client’s property. The court re-
manded in part for chancery court to deter-
mine a reasonable fee for attorney’s work.
Tyson v. Moore, 613 So.2d 817, 827.

NJ.1997. Com. (¢) quot. in disc. (citing
§ 81, Proposed Final Draft No. 1, 1996, which
is now § 20). A client brought a legal mal-
practice action against an attorney who had
initially repr: d him in a medical mal-
practice suit that was dismissed with preju-
dice for untimely service. Defendant moved to
dismiss on the ground that plaintiff should
have joined him in the medical malpractice
action. The trial court denied defendant’s mo-
tion, and the appellate division affirmed. Af-
firming, this court held, inter alia, that the
entire controversy doctrine did not compel
the assertion of the legal malpractice claim in
the underlying action that gave rise to the
claim. The court noted that an attorney was
still required to notify a client that he or she
might have a legal malpractice claim, even if
notification was against the attorney’s own
interest. Olds v. Donnelly, 150 N.J. 424, 443,
696 A.2d 633, 643.

0kL.1999. Com. (c) quot. in ftn. to diss. op.
(citing § 31, T.D. No. 5, 1992, which is now
§ 20). Workers’ compensation claimant chal-
lenged settlement agreement that allegedly
awarded his attorneys’ fees in excess of the
statutorily allowed amount. The trial court
treated the challenge as a motion to modify
its order approving the settlement, which it
denied on the ground of timeliness. The inter-
mediate appellate court affirmed. Vacating
and remanding, this court held that the order
appealed from was not ripe for review as to

Cit.—cited; com.—comment; fol.—followed; sup.—support.
A complete list of abbreviations precedes page 1.
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attorneys’ fees, and therefore the appellate
court lacked jurisdiction to determine the
merits of the appeal. Dissent wrote separately
to address some of the potential issues arising
when attorney and client became adversaries
in a fee dispute. Rowland v. City of Tulsa,
1999 OK 75, 988 P.2d 1282, 1288.
§ 21. Allocating the Authority to Decide
Between a Client and a Lawyer

C.AD.C.2002. Com. (e) cit. in disc. and cit.
generally in diss. op. Female employee sued
District of Columbia for Title VII sex dis-
crimination and retaliatory firing. Distriet
court granted District’s motion to enforce
parties’ settlement agreement, holding that
employee’s attorney had apparent authority
to bind employee to the agreement. This
court certified to District of Columbia Court
of Appeals question whether a client was
bound by a settlement agreement negotiated
by her attorney when client had not given
attorney actual authority to settle case, but
authorized attorney to attend settlement con-
ference before magistrate and to negotiate on
her behalf, and attorney led opposing party to
believe client agreed to settlement terms.
Dissent argued that retaining a lawyer and
holding him out as an individual with whom
opposing party should negotiate was suffi-
cient to confer apparent authority to settle
client’s case. Makins v. District of Columbia,
277 F.3d 544, 552, 555.

§ 22. Authority Reserved to a Client

C.A.T7, 2005. Subsec. (1) and com. (e) cit. in
ftn. Closely held corporation that negotiated
oral agreement to purchase shares of nonpub-
licly traded stock from personal representa-
tive of estate brought breach-of-contract ac-
tion after representative sold those shares to
third party. Trial court entered judgment on
a jury verdict in favor of plaintiff. Reversing
and remanding, this court held, inter alia, that
while attorney engaged by defendant was au-
thorized to negotiate terms of a purchase
agreement, mere retention did not impart
actual authority to bind defendant in such a
contract. Sarkes Tarzian v. U.S. Trust Co. of
Fla. Savings Bank, 397 F.3d 577, 582.

C.A.D.C2002. Subsec. (1) cit. in dise. Fe-
male employee sued District of Columbia for

RESTATEMENT CASE CITATIONS

Title VII sex discrimination and retaliatory
firing. District court granted District’s motion
to enforce parties’ settlement agreement,
holding that employee’s attorney had appar-
ent authority to bind employee to the agree-
ment. This court certified to District of Co-
lumbia Court of Appeals question whether a
client was bound by a settlement agreement
negotiated by her attorney when client had
not given attorney actual authority to settle
case, but authorized attorney to attend settle-
ment conference before magistrate and to
negotiate on her behalf, and attorney led
opposing party to believe that client agreed to
settlement terms. Makins v. Distriet of Co-
lumbia, 277 F.3d 544, 550.

C.D.Cal.2002. Subsec. (1) cit. in sup. Corpo-
rations sued inventor of silicone gastric band
used in treating obesity, seeking declaration
that certain patents held by inventor were
invalid and unenforceable and that plaintiffs
had not infringed patents. They also sought
specific performance of purported settlement
agreement or damages for its breach. This
court entered partial summary judgment for
inventor, but it rejected inventor’s assertion
that settlement agreement was not enforce-
able because inventor’s lawyer did. not have
his client’s authority to settle case. While
agent’s acts could not themselves create ap-
parent authority, inventor knew that plaintiffs
were negotiating with inventor’s attorney as
inventor’s representative, and he permitted
that negotiation to go forward with his input
and participation. Inamed Corp. v. Kuzmak,
275 F.Supp.2d 1100, 1120.

Conn.App.2003. Cit. in sup. State agency,
as employer, appealed from decision of the
workers’ compensation review board affirm-
ing the decision of the workers’ compensation
commissioner granting employee’s motion to
open a stipulated agreement that settled em-
ployee’s injury-related claims. This court re-
versed and remanded, holding, inter alia, that
board’s determination that stipulation was
made without employee’s valid consent and
was invalid was made without a reasonable
basis and, therefore, was improper. Plaintiff
possessed the ability to enter into the stipula-
tion and to settle hig various claims, and the
absence of his attorney did not invalidate the
stipulation. The court stated that the authori-
ty to settle a claim rested with the client.

See also cases under division, chapter, topic, title, and subtitle
that include section under examination,
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Rodriguez v. State, Dept. of Corrections, 76
Conn.App. 614, 624, 820 A.2d 1097, 1103.

D.C.App.2004. Quot. in disc., coms. (c) and
(d) quot. in disc. Fernale employee sued Dis-
trict of Columbia in federal court, claiming
sex discrimination and retaliatory firing. Fol-
lowing plaintiff’s refusal to sign settlement
agreement reached at conference by the par-
ties’ attorneys, defendant moved to enforce
the settlement. The district court granted the
motion, and the federal court of appeals certi-
fied the question whether plaintiff was bound
by the settlement. Answering the question in
the negative, this court held that plaintiff's
acts of sending her attorney to the court-
ordered settlement conference and permitting
the attorney to negotiate on her behalf were
insufficient to permit a reasonable belief by
defendant that the attorney had apparent au-
thority to conclude the settlement. The court
said that the decision to settle a claim be-
longed to the client and not the attorney.
Makins v. District of Columbia, 861 A.2d 590,
595.

N.M.App.1998. Com. {(c) cit. in disc. (citing
§ 33, Prop. Final Draft No. 1, 1996, which is
now § 22). A criminal defendant asserted that
he was entitled to withdraw his guilty plea
because the prosecuting attorney had a con-
flict of interest in that she previously repre-
sented defendant and counseled his plea in a

§ 26

substantially related case. Trial court denjed
defendant’s motion to withdraw his plea of
guilty to charges of burglary and conspiracy.
This court vacated and remanded, holding,
inter alia, that the trial court erred in con-
cluding that a conflict was not present in this
case. It would be necessary for the trial court
to conduct a hearing to determine whether
defendant was prejudiced by the deficient
performance of his attorneys in counseling his
plea. State v. Barnett, 125 N.M. 739, 965 P.2d
323, 331.

§ 24. A Client with Diminished Capacity

Mass.2003. Cit. in disc., quot. in ftn. In a
child-dependency proceeding, the juvenile
court terminated father’s parental rights as to
two daughters, and placed two other daugh-
ters in the permanent custedy of the Depart-
ment of Social Services. Daughter who had
expressed a preference to be returned to
father’s custody moved for a new trial on the
ground of ineffective assistance of counsel.
The appeals court affirmed. Affirming, this
court held, inter alia, that daughter failed to
demonstrate that her trial counsel’s failure to
advocate her wishes was prejudicial in light of
overwhelming evidence of father’s unfitness,
which no measure of zealous advocacy could
have overcome. In re Georgette, 439 Mass.
28, 41, 785 N.E.2d 356, 365.

TOPIC 4. A LAWYER’S AUTHORITY TO ACT FOR A CLIENT

§ 26. A Lawyer's Actual Authority

C.A2, 1993. Cit. in sup. (citing § 38, T.D.
No. 5, 1992, which is now § 26). After govern-
ment brought contempt proceeding against
union officers, officers’ attorney entered into
settlement agreement with government. La-
ter, officers’ attorney informed government
that his clients would rather resign their
posts than carry out settlement terms. Gov-
ernment replied by outlining terms under
which it would accept resignations as substi-
tute for settlement. Three officers resigned,
but remaining officers did not resign or carry
out settlement. Government moved for entry
of judgment enforcing settlement terms, and
New York federal district court granted mo-
tion for enforcement. Affirming, this court
held, in part, that attorney had actual and

apparent authority .to enter into settlement.
Attorney stated in court that he had authority
to settle, attorney proposed clients’ resigna-
tions at their instance, their resignations un-
derscored clients’ belief of his authority, and
officers waited over one year before claiming
that attorney lacked authority to settle. U.S.
v. International Broth. of Teamsters, 986 F.2d
15, 20.

D.Ariz.2003. Cit. in case quot. in sup. After
son was killed at insureds’ home, parents
sued insureds for wrongful death and then
obtained assignment of insureds’ claims
against insurer for bad faith and breach of
policy. Insurer sought declaratory judgment
that there was no coverage in wrongful death
suit, atleging that one insured breached coop-
eration clause by agreeing to entry of judg-

Cit.—cited; com.—comment:
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ment against them in underlying suit and
assigning their rights against insurer in ex-
change for covenant not to execute judgment.
Parents counterclaimed against insurer for
breach of contract. This court granted insurer
summary judgment, holding that no contract
existed when insureds signed purported as-
signment agreement on June 4 and 5, 2001,
since agreement was not delivered to parents.
Insureds’ law firm gave insurer until June 7
to withdraw reservation of rights; when insur-
er withdrew reservation as to one insured
before deadline, law firm did not send assign-
ment agreement to parents. Law firm was
authorized to represent insured, and its ex-
tension of deadline to insurer was valid and
binding upon her. American Family Mutual
Ins. Co. v. Zavala, 302 F.Supp.2d 1108, 1117.

N.D.Miss.2001. Quot. in case quot. in ftn.
(P.D. No. 6, 1990). Mississippi resident who
was evicted from her home sued foreclosing
bank and bank’s attorney, alleging, among
other claims, breach of fiduciary duty and
negligence. This court denied plaintiff's mo-
tion to remand case to state court, holding,
inter alia, that attorney was fraudulently
joined. Attorney was not liable for breach of
fiduciary duty or negligence, because an at-
torney did not owe a duty, fiduciary or other-
wise, to the adverse party in a case he was
litigating. Any duty that extended to the ad-
versary, whether one of a fiduciary nature or
one of ordinary reasonable care, created a
conflict of interest. James v. Chase Manhat-
tan Bank, 173 F.Supp.2d 544, 550.

Wis.2004. Cit. and quot. in ftn.,, com. (b)
quot. in ftn. During a lawsuit involving real-
estate transactions, plaintiffs’ attorney, appar-
ently believing that documents were not privi-
leged, disclosed them to defendants’ counsel
in response to a discovery request. Trial court
ordered defendants to return the documents
to plaintiffs, but court of appeals reversed.
This court reversed the court of appeals,
holding that a lawyer, without the consent or
knowledge of a client, could not waive attor-
ney-client privilege by voluntarily producing
privileged documents (which the attorney did
not recognize as privileged) to an opposing
attorney in response to a discovery request.
Only the client could waive attorney-client
privilege under state statute regarding attor-
ney-client privileged documents. Harold

RESTATEMENT CASE CITATIONS

Sampson Children’s Trust v. The Linda Gale
Sampson 1979 Trust, 271 Wis.2d 610, 679
N.W.2d 794, 796, 801.

Wis.App.2003. Quot. in sup., cit. generally
in sup., coms. (a) and (d) quot. in sup. During
litigation of family dispute over money, plain-
tiffs contended that some of the documents
that their attorney had turned over to defen-
dants in response to defendants’ discovery
request were protected by the attorney-client
privilege. The trial court ordered return of
the documents. Reversing and remanding,
this court held, inter alia, that attorney’s voli-
tional act of transmitting the documents to
defendants waived whatever attorney-client
privilege plaintiffs had in connection with
those documents. Harold Sampson Children’s
Trust v. Linda Gale Sampson 1979 Trust, 265
Wis.2d 803, 667 N.W.2d 831, 836, 837.

§ 27. A Lawyer’s Apparent Authority

C.A.2, 1993. Cit. in sup. (citing § 39, T.D.
No. 5, 1992, which is now § 27). After govern-
ment brought contempt proceeding against
union officers, officers’ attorney entered into
settlement agreement with government. La-
ter, officers’ attorney informed government
that his clients would rather resign their
posts than carry out settlement terms. Gov-
ernment replied by outlining terms under
which it would accept resignations as substi-
tute for settlement. Three officers resigned,
but remaining officers did not resign or carry
out settlement. Government moved for entry
of judgment enforcing settlement terms, and
New York federal district court granted mo-
tion for enforcement. Affirming, this court
held, in part, that attorney had actual and
apparent authority to enter into settlement.
Attorney stated in court that he had authority
to settle, attorney proposed clients’ resigna-
tions at their instance, their resignations un-
derscored clients’ belief of his authority, and
officers waited over one year before claiming
that attorney lacked authority to settle. U.S.
v. International Broth. of Teamsters, 986 F.2d
15, 20.

C.A.D.C.2002. Quot. in sup., coms. (a), (b),
and (d) quot. in sup, illus. 3 quot. in sup.
Female employee sued District of Columbia
for Title VII sex discrimination and retaliato-
ry firing. District court granted District’s mo-

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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tion to enforce parties’ settlement agreement,
holding that employee’s attorney had appar-
ent authority to bind employee to the agree-
ment. This court certified to District of Co-
lumbia Court of Appeals question whether a
client was bound by a settlement agreement
negotiated by her attorney when client had
not given attorney actual authority to settle
case, but authorized attorney to attend settle-
ment conference before magistrate and to
negotiate on her behalf, and attorney led
opposing party to believe that client agreed to
settlement terms. Makins v. Distriet of Co-
lumbia, 277 F.3d 544, 550, 551.

C.D.Cal.2002. Cit. in sup., com. (a) cit. in
sup. Corporations sued inventor of silicone
gastric band used in treating obesity, seeking
declaration that certain patents held by in-
ventor were invalid and unenforceable and
that plaintiffs had not infringed patents. They
also sought specific performance of purported
settlement agreement or damages for its
breach. This court entered partial summary
judgment for inventor, but it rejected inven-
tor’s assertion that settlement agreement was
not enforceable because inventor’s lawyer did
not have his client’s authority to settle case.
While agent’s acts could not themselves cre-
ate apparent authority, inventor knew that
plaintiffs were negotiating with inventor’s at-
torney as inventor’s representative, and he
permitted that negotiation to go forward with
his input and participation. Inamed Corp. v.
Kuzmak, 275 F.Supp.2d 1100, 1120.

D.C.App.2003. Quot. in diss. op., coms. (b)
and (d) quot. in diss. op., com. (f) quot. in
diss. op. and cit. in ftn. in diss. op. District of
Columbia moved to enforce settlement agree-
ment after employee who alleged sexual dis-
crimination and retaliatory firing against Dis-
trict refused to sign agreement reached at in-
court settlement conference attended by em-
ployee’s attorney. District court granted mo-
tion. Answering question certified by federal
court of appeals, this court held that client
was not bound by settlement agreement ne-
gotiated by her attorney at in-court proceed-
ing where client was not present, absent ac-
tual authority granted to attorney to reach
settlement. Dissent argued that if attorney
acted with apparent authority and employee
incurred loss, employee had malpractice claim
against attorney. Makins v. District of Co-

§27

lumbia, 838 A.2d 300, 307-309, rehearing en
banc granted, opinion vacated 855 A.2d 280
(D.C.2004).

D.C.App.2004. Com. (d) quot. in dise. and in
sup. Female employee sued District of Co-
lumbia in federal court, claiming sex discrimi-
nation and retaliatory firing. Following plain-
tiff's refusal to sign settlement agreement
reached at conference by the parties’ attor-
neys, defendant moved to enforce the settle-
ment. The district court granted the motion,
and the federal court of appeals certified the
question whether plaintiff was bound by the
settlement. Answering the question in the
negative, this court held that plaintiff’s acts of
sending her attorney to the court-ordered
settlement conference and permitting the at-
torney to negotiate on her behalf were insuffi-
cient to permit a reasonable belief by defen-
dant that the attorney had apparent authority
to conclude the settlement. The court said
that defendant bore the risk of an unautho-
rized settlement. Makins v. District of Colum-
bia, 861 A.2d 590, 596, 597.

N.D.2003. Com. (¢) quot. in sup. Hearing
panel recommended that attorney be sus-
pended from practice of law for one year and
pay costs. Attorney had threatened the father
of his fiancée's child that, if father did not
sign document seeking his consent to discuss
child-visitation rights outside of his lawyer’s
presence, father would not receive visitation
with his child that night. Father refused to
sign and was denied visitation. This court
adopted panel’s r dations, luding
that there was clear and convincing evidenc
that attorney violated state rules of profes-
sional conduct. The court determined that
attorney had attorney—client relationship with
his fiancée when he spoke to father, because
attorney implied an attorney-client relation-
ship when he inserted himself into the dispute
between father and fiancée and acted with
apparent authority. In re Application for Dis-
ciplinary Action Against Hoffman, 2003 ND
161, 670 N.W.2d 500, 504.

Pa.2005. Cit. and quot. in conc. op. Physi-
cian and hospital petitioned for order enforc-
ing agreement settling patient’s medical-mal-
practice suit against them. Trial court entered
order enforcing the settlement agreement.
This court reversed and remanded, holding
that patient’s attorney’s apparent authority

Cit.~—cited; com.—comment; fol.—followed; sup.—support.
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was insufficient to bind patient to terms of
oral settlement agreement, because an attor-
ney could only bind his client to terms of
settlement based on express authority. A con-
curring opinion argued for the prospective
adoption of the doctrine of apparent authority
as set forth in the Restatement Third of the
Law Governing Lawyers § 27, asserting that
this approach recognized the practical diffi-
culties inherent in negotiating and enforcing
settlements and properly balanced the com-
peting policies of a client’s right to control
settlement, the protection of third parties,
and a strong public interest in favor of settle-
ment. Reutzel v. Douglas, 582 Pa. 149, 870
A.2d 787, 793-795.

Tex.2004. Com. (e) cit. in sup. Client
brought malpractice action against law firm
and law-firm shareholder, who also served as
a legislator on city council and who voted in
favor of an ordinance that adversely affected
client. The trial court granted law firm’s mo-
tion for summary judgment, but the court of
appeals reversed and remanded. This court
reversed and rendered judgment for firm and
shareholder, holding, inter alia, that an attor-
ney was not liable for failing to act beyond
the scope of his representation; because rep-
resenting client before city council was not
included in the scope of firm’s representation
here, firm had no duty to inform client of the
city council meeting, which was also a matter
of public record. Joe v. Two Thirty Nine Joint
Venture, 145 S.W.3d 150, 160.

Wis2004. Cit. and quot. in ftn. During a
lawsuit involving real-estate transactions,

RESTATEMENT CASE CITATIONS

plaintiffs’ attorney, apparently believing that
documents were not privileged, disclosed
them to defendants’ counsel in response to a
discovery request. Trial court ordered defen-
dants to return the documents to plaintiffs,
but court of appeals reversed. This court re-
versed the court of appeals, holding that a
lawyer, without the consent or knowledge of a
client, could not waive attorney-client privi-
lege by voluntarily producing privileged docu-
ments (which the attorney did not recognize
as privileged) to an opposing attorney in re-
sponse to a discovery request. Only the client
could waive attorney-client privilege under
state statute regarding attorney—client privi-
leged documents. Harold Sampson Children’s
Trust v. The Linda Gale Sampson 1979 Trust,
271 Wis2d 610, 679 N.W.2d4 794, 796, 801.

Wis.App.2003. Quot. in sup., cit. generally
in sup., coms. (a) and (¢) quot. in sup., com.
(b) quot. in disc. and in sup. During litigation
of family dispute over money, plaintiffs con-
tended that some of the documents that their
attorney had turned over to defendants in
response to defendants’ discovery request
were protected by the attorney-client privi-
lege. The trial court ordered return of the
documents. Reversing and remanding, this
court held, inter alia, that attorney’s volitional
act of transmitting the documents to defen-
dants waived whatever attorney—client privi-
lege plaintiffs had in connection with those
documents. Harold Sampson Children’s Trust
v. Linda Gale Sampson 1979 Trust, 265
Wis.2d 803, 667 N.W.2d 831, 836, 837.

TOPIC 5. ENDING A CLIENT-LAWYER RELATIONSHIP

§ 31. Termination of a Lawyer’s Authori-
ty

D.C.App.2004. Com. (c) quot. in sup. In a
legal-malpractice action, plaintiffs’ attorney
moved for leave to withdraw, asserting that
plaintiffs had not paid him for his services
and had impeded his proper pursuit of the
action on their behalf. Upon trial court’s deni-
al of attorney’s motion, attorney filed second
motion, asserting that recent federal indict-
ment of one of the plaintiffs expanded the
scope of representation beyond what he was
competent to handle. The trial court denied
second motion. Declining to dismiss appeal

for lack of jurisdiction, this court held that an
order denying attorney’s motion to withdraw
satisfied conditions for the collateral-order
doctrine, and was therefore immediately ap-
pealable. Galloway v. Clay, 861 A.2d 30, 36.

Neb.2004. Subsec. (2)(b) quot. in sup., com.
(e) cit. in sup. Attorney filed exceptions to
report and recommendation for suspension
following disciplinary proceeding resulting
from two grievances that were filed against
him. Affirming, this court held, inter alia, that
attorney violated code of professional respon-
sibility by neglecting client’s personal-injury
case when he failed to inform personal repre-

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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sentative of client, following client’s death, of
impending expiration of statute of limitations.
State ex rel. Counsel for Discipline of the
Nebraska Supreme Court v. James, 267 Neb.
186, 194, 673 N.W.2d 214, 223,

NJ.1996. Cit. in disc. (citing § 43, P.F.D.
No. 1, 1996, which is now § 31). Discharged
attorney sued client to recover fees allegedly
owed under the parties’ retainer agreement.
Client argued that the agreement, which re-
quired client to provide attorney with six
months’ notice of termination, was unenforce-
able as an unreasonable restriction of its right
to discharge counsel. The trial court entered
judgment for attorney, but the intermediate
appellate court reversed and remanded. Af-
firming as modified, this court held that fair
and reasonable attorney—client agreements,
though usually construed against the attor-
ney, were enforceable where they satisfied
both general contracts and professional ethics
requirements; that, while attorneys and
clients were free to negotiate such innovative
arrang ts as the engagement retainer,
the notice provision here was excessive; and
that attorney could recover the fair value of
his pretermination services. Cohen v. ROU,
146 N.J. 140, 679 A.2d 1188, 1196.

Wis.2002. Com. (e) quot. and cit. in ftn.
Mother sued son for return of funds that son
was to manage on her behalf. Following
mother’s death, defendant son served sugges-
tion of death on mother’s attorney. Other son,
personal representative of mother’s estate,
moved for substitution. Trial court issued or-
der substituting other son, and appellate
court granted defendant leave to appeal. Af-
firming the trial court, this court held that
defendant’s service of suggestion of death on
mother’s attorney only, and not on other ap-
propriate parties, did not trigger 90-day peri-
od in which to file motion for substitution.
Schwister v. Schoenecker, 258 Wis2d 1, 21,
654 N.W.2d 852, 863.

§ 32. Discharge by a Client and With-
drawal by a Lawyer
Conn.Super.2003. Com. (b) cit. in sup. For-
mer general counsel who resigned after em-
ployer allegedly failed to cease and rectify
ongoing criminal conduct sued employer, al-
leging constructive discharge and breach of

§ 32

covenant of good faith and fair dealing, seek-
ing declaration as to his rights to reveal confi-
dential client information protected by attor-
ney-client privilege, and brought claim
against employer’s chairman for interference
with reasonable business expectations. Deny-
ing in part defendants’ motion to strike, trial
court held, inter alia, that the attorney—client
relationship, or the potential impairment
thereof, did not bar attorney’s action for con-
structive discharge. O'Brien v. Stolt-Nielsen
Transportation Group, Ltd., 48 Conn.Supp.
200, 211, 838 A.2d 1076, 1084.

NJ.1996. Cit. in disc., com. (b) quot. in disc.
and cit. in conc. and diss. op. (citing § 44,
T.D. Nos. 5-6, 1993, and P.F.D. No. 1, 1996,
which is now § 32). Discharged attorney sued
client to recover fees allegedly owed under
the parties’ retainer agreement. Client ar-
gued that the agreement, which required
client to provide attorney with six months’
notice of termination, was unenforceable as
an unreasonable restriction of its right to
discharge counsel. The trial court entered
judgment for attorney, but the intermediate
appellate court reversed and remanded. Af-
firming as modified, this court held that fair
and reasonable attorney-client agreements,
though usually construed against the attor-
ney, were enforceable where they satisfied
both general contracts and professional ethics
requirements; that, while attorneys and
clients were free to negotiate such innovative
arrang ts as the engag t retainer,
the notice provision here was excessive; and
that attorney could recover the fair value of
his pretermination services. Concurring and
dissenting opinion believed that the notice
provision, which directly contravened client’s
right to discharge attorney at any time, ren-
dered the entire agreement unenforceable.
Cohen v. ROU, 146 N.J. 140, 679 A.2d 1188,
1196, 1202.

NJ.Super.1993. Cit. in ftn. (citing § 44,
T.D. No. 5, 1992, which is now § 32). Law
firms that had been representing the estate of
a smoker in an action against cigarette manu-
facturers moved to withdraw from represen-
tation, alleging that they were sustaining an
unreasonable financial burden. Reversing the
law division’s grant of the motion and re-
manding, this court held that the trial court
had been presented with insufficient proof on

Cit.—cited; com.—comment;
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which to analyze the probability of recovery
and the reasonably anticipated prospective
costs of achieving such recovery. Remand was
necessary, said the court, for receipt of evi-
dence that foreseeable damages discounted
by the likelihood of recovering them would be
substantially less than the value of additional
attorney time and expenses that would have
to be devoted from the time of the withdrawal
application through trial. Smith v. R.J. Reyn-
olds Tobacco Co., 267 N.J.Super. 62, 80, 630
A.2d 820, 831.

N.J.Super.2001. Subseec. (¢} and com. (b) cit.
in disc. County counsel who had been appoint-
ed to a three-year term by prior Board of
Chosen Freeholders sued current Board for a
declaratory judgment that he was the valid
office holder, after the current Board rescind-
ed his employment contract. Reversing the
trial court’s grant of judgment for plaintiff,
this court held, inter alia, that, pursuant to
the disciplinary rule that required an attorney
to withdraw his representation of a client
when he was discharged, the Board could
terminate plaintiff as county counsel, without
cause, prior to the end of his term. Coyle v.
Board of Chosen Freeholders of Warren
County, 340 N.J.Super. 277, 293, 774 A.2d
559, 570.

§ 33. A Lawyer’s Duties When a Repre-
sentation Terminates

C.A.D,C.1998. Subsec. (2) cit. in ftn. (citing
§ 45, Prop. Final Draft No. 1, 1996, which ig
now § 33). Independent counsel moved to
compel testimony of Deputy White House
Counsel, who had declined to answer certain
questions before the grand jury on the
ground, in part, of the President’s personal
attorney-client privilege. Affirming in part
and reversing in part the district court’s
grant of the motion, this court held, inter alia,
that the President’s personal attorney-client
privilege allowed the Deputy White House
Counsel to refuse to disclose information ob-
tained while serving as an intermediary be-
tween the President and his private counsel.
Inre Lindsey, 158 F.3d 1263, 1281.

Ariz.1995. Subsec. (1) quot. in ftn., com. (b)
cit. in disc. and quot. in ftn. (citing § 45, T.D.
No. 5, 1992, which is now § 33). The State
Bar filed a complaint against an attorney.
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Concluding that the attorney violated ethics
rules and rules of professional conduct by
lacking competence and diligence, failing to
maintain proper client communications, and
failing to adequately protect his client’s inter-
ests upon termination of the representation,
the Disciplinary Commission r o
that the attorney be suspended from the
practice of law, be placed on probation, and
pay restitution. This court declined to sus-
pend the attorney, but it censured and con-
demned the attorney for his conduct, upheld
the imposed probation, and ordered the attor-
ney to make restitution to the client. It deter-
mined that even though the attorney did not
return the client’s documents after being ter-
minated, his failure to return copies of the
documents did not violate ER 1.16(d) because
the client at all times had the originals of all
his documents. Matter of Cuttis, 184 Ariz.
256, 908 P.2d 472, 479.

Neb.2004. Cit. in sup., com. (b) cit. in sup.
Attorney filed exceptions to report and rec-
ommendation for suspension following disci-
plinary proceeding resulting from two griev-
ances that were filed against him. Affirming,
this court held, inter alia, that attorney violat-
ed code of professional responsibility by ne-
glecting client’s personal-injury case when he
failed to inform personal representative of
client, following client’s death, of impending
expiration of statute of limitations. State ex
rel. Counsel for Discipline of the Nebraska
Supreme Court v. James, 267 Neb. 186, 194,
673 N.W.2d 214, 223.

N.J.Super.1997. Subsec. (1) guot. in sup.
(citing § 45, Proposed Final Draft No. 1,
1996, which is now § 33). When an attorney
let a statute of limitations run after he was
retained to represent a husband and wife in a
personal injury action, the clients sued the
attorney and the attorney’s former law firm
for legal malpractice. The trial court granted
the law firm summary judgment; this court
reversed and remanded, holding that fact is-
sues existed as to whether the law firm was
liable for the attorney’s malpractice. Plaintiffs
made a sufficient showing that the firm be-
came their counsel by virtue of both the
retainer agreement and the fact that the at-
torney had at least apparent authority to
enter into such agreements on the firm’s be-
half. Although the firm did not know of the

See also cases under division, chapter, topic, title, and subtitle
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clients’ case and for that reason failed to
notify plaintiffs that its relationship with the
attorney was terminated, the retainer agree-
ment referred to the firm as the firm re-
tained. Furthermore, evidence of the firm’s
role in the attorney’s cases and its entitle-
ment to a share of the proceeds of any recov-
ery obtained by the attorney was not devel-
oped, nor did the court know what the firm
did to assure knowledge of, and proper con-
trol over, cases retained by the attorney as
“of counsel” to the firm. Staron v. Weinstein,
305 N.J.Super. 236, 701 A.2d 1325, 1328,

Tex.App.2004. Subsec. (1) and com. (b) cit.
in diss. op. Woman brought action to termi-
nate parental rights of inmate, the biological
father of her two children, and trial court
appointed inmate an attorney ad litem on day
of final hearing; without consulting with in-
mate, attorney allowed hearing to proceed,
and trial court terminated inmate’s parental
rights. After granting extension of time to file
notice of appeal, this court reversed, holding
that inmate was denied effective assistance of
counsel. Dissent argued, inter alia, that case
should have been remanded to trial court to
determine whether appointed counsel contin-
ued to represent inmate on appeal and consid-
er problem of I’

band t upon s
failure to prosecute appeal or at least advise
party of right to appeal. Brice v. Denton, 135
S.W.3d 139, 148.

§34

Wis.2002. Coms. (e) and (g) quot. in fin.
Mother sued son for return of funds that son
was to manage on her behalf. Following
mother’s death, defendant son served sugges-
tion of death on mother’s attorney. Other son,
personal representative of mother's estate,
moved for substitution. Trial court issued or-
der substituting other son and appellate court
granted defendant leave to appeal. Affirming
the trial court, this court held that defen-
dant’s service of suggestion of death on moth-
er’s attorney only, and not on other appropri-
ate parties, did not trigger 90-day period in
which to file motion for substitution. Schwis-
ter v. Schoenecker, 258 Wis.2d 1, 21, 654
N.W.2d 852, 863.

Wyo0.2002. Quot. in disc. Former client sued
attorney for legal malpractice, after attorney
represented former client’s wife in the cou-
ple’s divoree proceeding. Affirming in part
the trial court’s grant of summary judgment
for defendant, this court held, inter alia, that
plaintiff presented no evidence of any injury
or damages arising from defendant’s subse-
quent representation of plaintiff's wife. The
court said that, although a showing of sub-
stantial relationship between the two repre-
sentations did not give rise to an irrebuttable

ption that fidentiality had been
breached, it could give rise to an inference
that the client’s confidences had been used
against him in contravention of the attorney’s
continuing duties of confidentiality and loyal-
ty. Bevan v. Fix, 42 P.3d 1013, 1028.

CHAPTER 3. CLIENT AND LAWYER: THE FINANCIAL
AND PROPERTY RELATIONSHIP

TOPIC 1. LEGAL CONTROLS ON ATTORNEY FEES

§ 34. Reasonable and Lawful Fees

D.Mass.2001. Quot. in ftn. Former employ-
ees of a janitorial-services company and twoe
of pany’s petitors sued pany for
violating the Racketeer Influenced and Cor-
fupt Organizations Act (RICO). District court
awarded treble damages to two plaintiffs and
granted plaintiffs’ motion for attorneys’ fees
and costs under RICO, concluding, inter alia,
that there was no reason to stray from the
strong presumption that the lodestar figure in
this case was a reasonable attorneys’ fee. To
determine a reasonable hourly rate, the court

examined the prevailing local hourly rate for
persons with comparable skill, experience,
and reputation as the persons who worked on
plaintiffs’ case. System Management, Inc. v.
Loiselle, 154 F.Supp.2d 195, 201.

E.D.N.Y.1994. Com. (e) quot. in disc. (citing
§ 46, T.D. No. 4, 1991, which is now § 34). A
client who fired the attorneys that he had
hired to represent him in a criminal proceed-
ing brought suit seeking return of all sums
paid and a return of all funds that were to be
escrowed. The parties had entered into a
written retainer agreement that provided that
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plaintiff would pay defendants for all legal
services rendered in connection with the liti-
gation. The court granted plaintiff's motion
for summary judgment to the extent that it
declared the retainer t forcea-

RESTATEMENT CASE CITATIONS

Ariz2002. Com. (e) quot. in ftn. Attorney’s
client filed a complaint with the state bar,
alleging that attorney charged an unreason-
ably high fee. Supreme court disciplinary
ission affirmed hearing officer’s recom-

ble, but it ordered a hearing to determine the
reasonable value of any services defendants
actually rendered on plaintiff's behalf. The
court held, inter alia, that the $75,000 paid to
defendants upon the execution of the retainer
agreement was a special nonrefundable re-
tainer fee agreement such as the one found
invalid in a prior New York Court of Appeals
case. It noted that general retainers, in which
a fee was given in exchange for the attorney’s
availability, were still valid. Wong v. Michael
Kennedy, P.C., 853 F.Supp. 73, 80.

E.&S.D.N.Y.1991. Cit. and quot. in disc,,
com. (d) at 209-210 cit. generally in disc.
(citing § 46, T.D. No. 4, 1991, which is now
§ 34). Personal injury settlement trust bene-
ficiaries sought settlement revisions, The
court entered final judgment approving set-
tlement, holding, inter alia, that it would not
disapprove settlement on ground that attor-
neys’ fees provision for 25% of claimants’
recovery was unreasonable, noting that 256%
would not be paid out of settlement fund,
depleting the res, but out of claimants’ award.
In re Joint Eastern & Southern Dist. Asbes-
tos Lit., 129 B.R. 710, 864, 865, vacated 982
F.2d 721 (2d Cir.1992).

S.D.N.Y.1998. Coms. (a) and (c) cit. in ftn.,
com. (e) cit. in disc. (citing § 46, Prop. Final
Draft No, 1, 1996, which is now § 34). Attor-
ney sued corporate client for breach of a
three-year retainer agreement when defen-
dant terminated the contract 14 months after
its execution. Defendant moved to dismiss on
the ground that the agreement violated New
York public policy because, if enforced, plain-
tiff would recover payment for services he
would never render. Denying the motion, the
court held, in part, that the agreement at
issue was a general retainer agreement, rath-
er than a special retainer agreement, and that
general agreements did not limit attorneys to
recovery in quantum meruit; to the contrary,
where general retainer agreements were in-
volved, the attorney was entitled to claim the
total contract price. Kelly v. MD Buyline,
Inc., 2 F.Supp.2d 420, 448, 451.

mendation of censure and increased the
amount of restitution awarded. This court
vacated and remanded for arbitration, hold-
ing, inter alia, that the state bar should not
have begun formal disciplinary proceedings
against attorney until arbitration of the fee
dispute had concluded. Although hearing offi-
cer considered the eight factors listed under
state ethics rule 1.5 and noted that attorney
charged a nonrefundable fixed fee, she erred
in not discussing the appropriateness of the
nonrefundable flat fee in light of the negotiat-
ed risk involved and the type of legal services
provided. In re Connelly, 203 Ariz. 413, 56
P.3d 756, 762.

Md.Spec.App.2001. Cit. in ftn. but dist. (cit-
ing § 46, Proposed Final Draft No. 1, 1996,
which is now § 34 of the Official Draft). At-
torneys sued former clients for over $4.8 mil-
lion in attorneys’ fees for representing. clients
in US. Tax Court. Affirming a trial court
judgment for clients, this court stated that
the parties’ reverse-contingency-fee agree-
ment was unfair and unreasonable in light of
attorneys’ dominance over clients. Brown &
Sturm v. Frederick Road Ltd. Partnership,
137 Md.App. 150, 768 A.2d 62, 75.

Mass.1996. Com. (f) quot. in disc. (citing
§ 46, P.F.D. No. 1, 1996, which is now § 34).
After attorney charged client $50,000 to rep-
resent him on a charge of driving while intox-
jcated, bar counsel served attorney with a
petition for discipline, alleging that the fee
was excessive. The board of bar overseers
dismissed the petition. Ordering that public
censure be entered in the county court, this
court held that a fee of $50,000 was clearly
unreasonable and excessive where, among
other things, the theories and issues involved
in client’s case were not particularly novel,
and expert testimony established that the fee
customarily charged by other local lawyers
for similar services was approximately
$10,000. Matter of Fordham, 423 Mass. 481,
668 N.E.2d 816, 822, certiorari denied 519
U.S. 1149, 117 S.Ct. 1082, 137 L.Ed.2d 216
(1997).

LAW GOVERNING LAWYERS

Mass.App.1991. Com. (b) quot. in disc. (cit-
ing § 46, T.D. No. 4, 1991, which is now
§ 84). A law firm sued its client to recover a
performance premium, alleging that it was
part of a fair and reasonable fee. The trial
court granted summary judgment for the
client, holding that the law firm could not
charge the premium. Affirming, this court
held, inter alia, that, although the firm had in
the past charged clients a premium, their
subjective and unexpressed expectations
could not refute the expressed manifestations,
based on the previous billing pattern and a
letter from the firm to the client confirming a
time charge fee arrangement, to charge on
the basis of time only. Beatty v. NP Corp., 31
Mass.App.Ct. 606, 581 N.E.2d 1311, 1315.

Mass.App.1998. Com. (b) cit. in disc. and
quot. in case quot. in sup. (citing § 46, T.D.
No. 4, 1991, and P.F.D. No. 1, 1996, which is
now § 34). Attorney’s law firm brought a
contract action against client to recover attor-
ney’s fees for services rendered in connection
with a modification of a divorce judgment.
The trial court held that the most that plain-
tiff could charge under the contract was $150
per hour and that defendant was not obligat-
ed to pay for services rendered by other
members of the firm. Affirming and remand-
ing, this court held, inter alia, that the $150-
per-hour fee set in the letter establishing the
terms of representation was the appropriate
measure of compensation. The court said that,
in setting fees, lawyers were fiduciaries who
owed their clients greater duties than were
owed under the general law of contracts. Gar-
nick & Scudder, P.C. v. Dolinsky, 45 Mass.
App.Ct. 925, 926, 701 N.E.2d 357, 358.

Mass.App.2003. Com. (c) cit. in ftn. Insurer
brought suit for a declaratory judgment that
it was not liable under lawyers’ professional
liability insurance policy to defend or indem-
nify insured lawyer for any amounts he was
required to pay in connection with underlying
action against him for fraudulent billing. Af-
firming the trial court’s entry of judgment for
insurer, this court held that the billing func-
tion of a lawyer was not a professional service
covered by the professional liability policy,
and thus insurer was not liable. Reliance Nat.
Ins. Co. v. Sears, Roebuck & Co., Inc, 58
Mass.App.Ct. 645, 648, 792 N.E.2d 145, 148.

§34

Miss.1992. Com. (d) cit. in sup. (citing § 46,
T.D. No. 4, 1991, which is now § 34). Attor-
ney sued former client to recover contingency
fee under an employment contract relating to
imposition of a constructive trust on client’s
stepmother’s estate; client counterclaimed, al-
leging malpractice, fraud, and breach of fidu-
ciary duty. The chancery court dismissed the
counterclaims and awarded attorney his fee.
Reversing in part, this court held that the
parties’ clear and unambiguous agreement
entitled attorney only to 25% of what he
gained for client over and above what she
would have received had she not prevailed,
not to 25% of her entire estate, and that he
breached his duty of loyalty by overreaching
and misinterpreting the amount of the fee
and failing to tell client of his adverse interest
regarding the fee, thus justifying her dis-
charge of him and rendering the fee agree-
ment unenforceable. However, given the un-
certainty of Mississippi law regarding what
property an attorney may retain and charge,
attorney did not breach his duty of loyalty by
demanding payment in kind and by asserting
ownership in client’s property. The court re-
manded in part for chancery court to deter-
mine a reasonable fee for attorney’s work.
Tyson v. Moore, 613 So.2d 817, 825.

N.J.1996. Cit. in disc., com. (e) quot. in disc.
(citing § 46, P.F.D. No. 1, 1996, which is now
§ 34). Discharged attorney sued client to re-
cover fees allegedly owed under the parties’
retainer agreement. Client argued that the
agreement, which required client to provide
attorney with six months' notice of termi-
nation, was unenforceable as an unreasonable
restriction of its right to discharge counsel.
The trial court entered judgment for attor-
ney, but the intermediate appellate court re-
versed and remanded. Affirming as modified,
this court held that fair and reasonable attor-
ney-client agreements, though usually con-
strued against the attorney, were enforceable
where they satisfied both general contracts
and professional ethics requirements; that,
while attorneys and clients were free to nego-
tiate such innovative arrangements as the
engagement retainer, the notice provision
here was excessive; and that attorney could
recover the fair value of his pretermination
services. Cohen v. ROU, 146 N.J. 140, 679
A.2d 1188, 1196, 1198.

Sece also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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Ok1.2004. Com. (¢) cit. in ftn. to conc. op.,
com. (f) quot. in part in ftn. to conc. op. State
bar association filed a disciplinary complaint
against attorney, alleging that attorney
charged an unreasonable fee to a client. This
court dismissed the complaint, holding that
bar association failed to meet its burden of
proof that attorney eharged an unreasonable
fee. The court said that there was no evidence
of impropriety when client agreed to pay a
contingency fee in a will-probate case after
rejecting payment of a retainer and hourly
fee. The concurring opinion argued that a fee
dispute was not a ground for imposition of
professional discipline absent some proof of
culpability, such as deceit or fraud, associated
with the fee’s exaction. State ex rel. Okla-
homa Bar Ass'n v. Flaniken, 85 P.3d 824, 828.

Tex.2000. Cit. in conc. and diss. op. (citing

§ 47, Prop. Final Draft No. 1, 1996, which is
now § 35). Clients sued attorneys for, inter
alia, breach of contract in connection with
attorneys’ collection of an additional 5% in
fees following settlement in clients’ wrongful-
death suit against third party. The trial court
entered summary judgment for attorneys, but
the intermediate appellate court reversed.
Reversing, this court held, in part, that attor-
neys were entitled to the additional fees pro-
vided for in the fee agreement when the
wrongful-death judgment was “appealed to a
higher court,” or, in other words, when defen-
dant in that action filed a cash deposit with
the appellate court. Concurring and dissent-
ing opinion believed that the contingent-fee
agreement should be construed against attor-
neys/drafters, and that the term “appealed to
a higher court,” as used therein, was ambigu-
ous and could reasonably be interpreted to
mean something more than the initial step
taken by defendant to preserve its appellate
rights. Lopez v. Munoz, Hockema & Reed,
L.L.F,, 22 S:W.3d 857, 867.

Tex.2001. Com. (c) quot. in conc. op. Law
firm, whose contingent-fee agreement with
clients was for one-third of “any amount re-
ceived by settlement or recovery” of clients’
award against their mortgagor, sued clients
for attorneys’ fee after clients’ award was
offset by mortgagors’ counterclaim. The trial
court granted law firm summary judgment,
and appellate court affirmed. Reversing, this
court held that contingent-fee agreement en-

RESTATEMENT CASE CITATIONS

titled firm to net amount of clients’ recovery,
which was computed after any offset. Concur-
rence asserted that whether a contingent fee
should be based on net or gross recovery
depended on the circumstances. Levine v.
Bayne, Snell & Krause, Ltd., 40 SW.3d 92,

97.

Tex.App.2004. Coms. (a) and (e) cit. in disc.
After former client discharged law firm, hired
new counsel, and settled his claims for
$900,000, law firm sued former client to col-
lect contingent fee of over $1.7 million. The
trial court entered judgment on a jury verdict
awarding law firm $900,000 in damages plus
attorneys’ fees. Reversing and rendering a
take-nothing judgment, this court held that
the fee charged by law firm was unconsciona-
ble as a matter of law. The court said that,
because the fee charged was not based on the
value of the work performed or tied to former
client’s actual recovery, allowing law firm to
collect a fee equaling 63%-100% of its former
client’s recovery would violate public policy
by penalizing client for discharging the firm.
Walton v. Hoover, Bax & Slovacek, L.LP,
149 SW.3d 834, 845.

Wis.2004. Com. (b) quot. in ftn. to conc. and
diss. op. (citing § 46, T.D. No. 4, 1991, which
is now § 34 of the Official Draft). Law firm
brought action against former client and
guarantor to enforce retainer letter and guar-
anty to collect legal fees and retroactive inter-
est. Trial court entered judgment for law
firm, and court of appeals affirmed in part
and reversed in part. Affirming in part, this
court held, inter alia, that award of retroac-
tive interest was proper. The concurring and
dissenting opinion disagreed regarding retro-
active interest, arguing that retainer letter in
which the interest terms were stated was
ambiguous, and, as a general rule, contractual
ambiguities were to be construed against the
drafter. DeWitt Ross & Stevens, S.C. v. Gal-
axy Gaming & Racing Limited Partnership,
273 Wis.2d 577, 682 N.W.2d 839, 853-854.

§ 35. Contingent-Fee Arrangements

N.D.Ohio, 2003. Com. (c) quot. in sup. and
in ftn,, com. (c), illus. 1 cit. in sup. Issuing
order regarding contingent-fee agreements
between plaintiff class members and their
attorneys, the district court held that any

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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contingent-fee agreement between an attor-
ney and a plaintiff class member entered into
after the date when a settlement agreement
was announced was unethical, impermissible,
and unenforceable. In re Sulzer Hip Prosthe-
sis and Knee Prosthesis Liability Litigation,
290 F.Supp.2d 840, 851.

Ind.2003. Subsec. (2) quot. in disc. In attor-
ney disciplinary proceeding, the court im-
posed a public reprimand on attorney, hold-
ing, in part, that attorney’s recovery of his
entire contingent fee from the initial payment
of a structured settl t

without di -
ing the future settlement payments to present
value in caleulating his fee, exceeded the fee
agreed to in the initial written fee agreement
with clients by over $200,000, and thus
amounted to an unreasonable fee. In re Hai-
ley, 792 N.E.2d 851, 861.

Ind.2003. Subsec. (2) quot. in sup. Attorney
was charged by state supreme court disciplin-
ary commission with lawyer misconduct §ris-
ing out of a fee dispute with a client in a
contingent-fee case. The court accepted the
sanction of a public reprimand agreed to by
the parties. The court stated that, absent a
contrary written agreement between attorney
and client, attorney’s fees should be taken
only as settlement proceeds were received. In
re Stochel, 792 N.E.2d 874, 876.

Mont.2000. Com. (b) cit. in dise. (citing
§ 47, Prop. Final Draft No. 1, 1996, which is
now § 35). Withdrawing law firm brought
action against former client, seeking to fore-
close attorney’s lien and recover payment al-
legedly due under contingent fee agreement.
The trial court entered summary judgment
for plaintiff. Reversing and remanding, this
court held that an attorney or firm that vol-
untarily withdrew as counsel before occur-
rence of the contingency was entitled to pay-
ment for services rendered only if it could
show that withdrawal was for good cause,
which had not been established here. Bell &
Marra, plle v. Sullivan, 2000 MT 206, 6 P.3d
965, 970.

N.Y.Sup.Ct.1995. Com. (d) cit. in dise. (cit-
ing § 47, T.D. No. 4, 1991, which is now
§ 35). Client who executed Performance Fee
Agreement (PFA) with her matrimonial attor-
ney under which she agreed to pay attorney
$2 million “in light of the results achieved” in

§35

her divorce sought to rescind the contract on
the ground that it was void under the Code of
Professional Responsibility (Code). Defendant
argued that the PFA was valid because pay-
ment was to be made only after the case was
completed and finally resolved. The court,
however, disagreed and granted client’s mo-
tion for summary judgment, holding that any
fee agreement executed before complete reso-
lution of a matrimonial matter and providing
for payment conditioned upon the results ob-
tained was an agreement for a contingent fee
and in violation of the Code. The court ex-
plained that contingent fees in domestic rela-
tions actions were disallowed because they
might induce lawyers to discourage reconciliz?-
tion and encourage bitter and contentious liti-
gation. VW. v. J.B., 165 Misc.2d 767, 629
N.Y.S.2d 971, 973. )

Tex.2000. Cit. in conc. and diss. op. (citing

§ 47, Prop. Final Draft No.'1, 1996, which is
now § 35). Clients sued attorneys for, inter
alia, breach of contract in connection with
attorneys’ collection of an additional 5% in
fees following settlement in clients’ wrongful-
death suit against third party. The trial court
entered summary judgment for attorneys, but
the intermediate appellate court reversed.
Reversing, this court held, in part, that attor-
neys were entitled to the additional fees pro-
vided for in the fee agreement when the
wrongful-death judgment was “appealed to a
higher court,” or, in other words, when defen-
dant in that action filed a cash deposit with
the appellate court. Concurring and dissent-
ing opinion believed that the contingent-fee
agreement should be construed against attor-
neys/drafters, and that the term “appealefi to
a higher court,” as used therein, was ambigu-
ous and could reasonably be interpreted to
mean something more than the initial step
taken by defendant to preserve its appellate
rights. Lopez v. Munoz, Hockema & Reed,
L.L.P., 22 SW.3d 857, 867.

Tex.2001. Cit. and quot. in sup., cit. in ﬁ.n,
com. (d) cit. and quot. in disc., cit. in ftn., cit.
in conc. op., cit. in ftn. to diss. op.; subsec. (2)
cit. and quot. in conc. op,, cit. in diss. op. Law
firm, whose contingent-fee agreement with
clients was for one-third of “any amoux'n. re-
ceived by settlement or recovery” of chgnts
award against their mortgagor, sued clients
for attorneys’ fee after clients’ award was

Cit.—cited; com.
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offset by mortgagors’ counterclaim. The trial
court granted law firm summary judgment,
and appellate court affirmed. Reversing, this
court held that contingent-fee agreement en-
titled firm to net amount of clients’ recovery,
which was computed after any offset. Concur-
rence asserted that whether a contingent fee
should be based on net or gross recovery
depended on the circumstances. Dissent ar-
gued that the court should have deferred to
the plain meaning of the language “any
amount received by settlement or recovery”
in the contingent-fee agreement. Levine v.
Bayne, Snell & Krause, Ltd., 40 S.W.3d 92,
94-95, 97, 99, 102.

Tex.App.2004. Com. (a) cit. in disc. After
former client discharged law firm, hired new
counsel, and settled his claims for $900,000,
law firm sued former client to collect contin-
gent fee of over $1.7 million. The trial court
entered judgment on a jury verdict awarding
law firm $900,000 in damages plus attorneys’
fees. Reversing and rendering a take-nothing
Jjudgment, this court held that the fee charged
by law firm was unconscionable as a matter of
law. The court said that, because the fee
charged was not based on the value of the
work performed or tied to former client’s
actual recovery, allowing law firm to collect a
fee equaling 63%-100% of its former client’s
recovery would violate public policy by penal-
izing client for discharging the firm. Walton v.
Hoover, Bax & Slovacek, L.L.P., 149 SW.3d
834, 844.

§ 36. Forbidden Client-Lawyer Financial
Arrangements

1ILApp.2001. Quot. in disc., com. (c) cit. in
disc. Concrete contractor sued to foreclose a
mechanic's lien against store owner for con-
crete and paving work. Store owner counter-
claimed, alleging that work was defective.
Trial court awarded store owner damages, at-
torneys’ fees, and costs. This court reversed
in part and remanded, holding, inter alia, that
trial court should have included reasonable
expert-witness fees in award of “expenses” to
defendant, as prevailing party, under fee-
shifting clause in the parties’ contract. J.B.
Esker & Sons, Inc. v. Cle-Pa’s Partnership,
3825 Ill.App.3d 276, 286, 259 Til.Dec. 136, 145,
757 N.E.2d 1271, 1280.

RESTATEMENT CASE CITATIONS

Ind.2003. Quot. in cone. and diss. op., com.
(¢) cit. in conc. and diss. op. Claimant-employ-
ee’s attorney sought review of Indiana Work-
er's Compensation Board’s decision that no
expenses of claimant’s nontreating physi-
cian/expert witness were to be paid by em-
ployee. Appeals court affirmed. This court
affirmed, holding that board’s order was with-
in board’s statutory authority to approve phy-
sician’s fees, and that law firm did not show
that board’s order necessarily conflicted with
fee contract between firm and claimant or
with firm’s obligations under Indiana Profes-
sional Conduct Rule 1.8(e). Concurring and
dissenting opinion argued that, while workers’
compensation statute precluded collection of
physician’s fee from worker, the Rules of
Professional Conduct presented no obstacle to
a lawyer’s paying physician's fee without re-
imbursement from client. It argued that Jaw-
yer should be able to decide whether he or
she was willing to underwrite potential ex-
pense of physician’s fees. Wernle, Ristine &
Ayers v. Yund, 790 N.E.2d 992, 999.
Miss.1992. Cit. in sup. (citing § 48, T.D.
No. 4, 1991, which is now § 36). Attorney
sued former client to recover contingency fee
under an employment contract relating to
imposition of a constructive trust on client’s
stepmother’s estate; client counterclaimed, al-
leging malpractice, fraud, and breach of fidu-
ciary duty. The chancery court dismissed the
counterclaims and awarded attorney his fee.
Reversing in part, this court held that the
parties’ clear and unambiguous agreement
entitled attorney only to 25% of what he
gained for client over and above what she
would have received had she not prevailed,
not to 25% of her entire estate, and that he
breached his duty of loyalty by overreaching
and misinterpreting the amount of the fee
and failing to tell client of his adverse interest
regarding the fee, thus justifying her dis-
charge of him and rendering the fee agree-
ment unenforceable. However, given the un-
certainty of Mississippi law regarding what
property an attorney may retain and charge,
attorney did not breach his duty of loyalty by
demanding payment in kind and by asserting
ownership in client’s property. The court re-
manded in part for chancery court to deter-
mine a reasonable fee for attorney’s work.
Tyson v. Moore, 613 So.2d 817, 826.

See also cases under division, chapter, topic. title, and subtitle
thal include section under examination.

28

LAW GOVERNING LAWYERS

0klL.1992. Cit. in conc. op., quot. in ftn. in
conc. op.; com. (d) cit. in conc. op. and quot. in
ftn. to conc. op., cit. and quot. in conc. and
diss. op., cit. and quot. in ftn. to conc. and
diss. op. (citing § 48, T.D. No. 4, 1991, which
is now § 36). A disciplinary proceeding was
brought against a lawyer who provided hu-
manitarian, noninterest-bearing loans to des-
titute clients. This court ordered a public
censure, determining that attorney had violat-
ed state rules of professional conduct. The
concurring opinion, although stating its
agreement with the Restatement view of al-
lowing advances to clients where the client
needs financial assistance to avoid a coerced
settlement, argued that the court should not
adopt the Tentative Draft’s view on its own
authority to effect retroactive changes in pro-
fessional ethics rules. An opinion concurring
in part and dissenting in part urged that the
current rule be found unconstitutional and
argued that the court should adopt the Re-
statement rule. State ex rel. Okl. Bar Ass'nv.
Smolen, 837 P.2d 894, 897, 900-901, 905-906.
0kL.1993. Cit. in ftn., cit. in conc. and diss.
op., quot. in ftn. to conc. and diss. op. (citing
§ 48, T.D. No. 4, 1991, which is now § 36). In
disciplinary proceeding, the court approved
the Professional Responsibility Tribunal’s rec-
ommendation that attorney be suspended
from the practice of law for a six-month peri-
od followed by supervised probation for two
and one-half years for lending money to
clients, commingling clients’ funds with his
own, failing to keep a proper account of a
client’s funds, and failing to deliver funds
promptly to a client. A concurring and dis-
senting opinion argued that the provision of
humanitarian, noninterest-bearing loans to
clients did not warrant discipline. State ex rel.
Oklahoma Bar Ass'n v. Carpenter, 863 P.2d
1123, 1127, 1132, 1133.
0kl1.2000. Cit. and quot. in ftn., cit. general-
ly in sup., com. (¢} cit. in ftn.; quot. in disc.,
cit. in ftn., com. (d) cit. in disc. (citing § 48,
T.D. No. 4, 1991, which is now § 36 of the
Official Draft). State bar association brought
disciplinary proceeding against attorney for
advancing funds to a client for living expenses
during representation. Ordering a 60-day
suspension of attorney, the court refused to
adopt an ad hoc exception to the state profes-
sional-conduct rule prohibiting attorneys from

§37

making loans to clients for necessary li\fing
expenses after the attorney—client relation-
ship had been established, and rejected att,oxr»
ney’s argument that he should not be disci-
plined because he did not violate the intent of
the rule, citing potential ethical problems and ~
the explicit prohibition against such conduct
in the rules of professional conduct. State ex
rel. Oklahoma Bar Ass’n v. Smolen, 17 P.3d
456, 458, 459, 462.
Tex.2000. Quot. in conc. op., cit. in ftn. in
cone. op., com. (b) cit. in ftn. in conc. op.
(citing § 48, Proposed Final Draft No. 1,
1996, which is now § 36). An intoxicated man
who was injured while fleeing from police
officers obtained a default judgment agair}st
the purported owner of the bar that sold him
alcohol when he was intoxicated, but his at-
torney sued the wrong party. Because his
claim against the real owner was barred by
limitations, the client sued the attorney for
legal malpractice and assigned an interest _in
the proceeds from his malpractice claim
against the attorney to a third party in ex-
change for the third party’s assistance in
pursuing the claim. The appellate court re-
versed a grant of summary judgment for
attorney, holding that the arrangement be-
tween the client and the third party did not
violate public policy. This court affirmed,
holding, inter alia, that even if the assignment
was invalid, that fact would not vitiate the
client’s right to sue the attorney. Concurriflg
opinion argued that an assignment of an in-
terest in a legal malpractice claim was con-
trary to public policy if the assignee took the
interest purely as an investment unrelated to
any other transaction and acquired, not mere-
ly a financial interest in the outcome, but a
signifieant right of control over the prosecu-
tion of the claim. Mallios v. Baker, 11 SW.3d
157, 170.

§ 37. Partial or Complete Forfeiture of a
Lawyer’s Compensation

C.A.D.C.1996. Coms. (b) and (d) cit. in disc.
(citing § 49, T.D. No. 4, 1991, which is now
§ 37). Three clients sued their former attor-
ney and his law firm for breach of fiduciary
duty, seeking punitive damages, compensato-
ry damages, and disgorgement of the legal
fees they had paid. The attorney’s law firm
counterclaimed for unpaid legal fees. District

Cit.—cited: com.—comment; fol—followed: sup.—support.
A complete list of abbreviations precedes page 1.
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court granted lawyer’s motion for judgment
as a matter of law on punitive damages and
on the breach-of-fiduciary-duty claim for com-
pensatory damages and disgor t of legal
fees. This court affirmed the denial of puni-
tive damages, but vacated as to the fiduciary
duty claim, holding, inter alia, that clients
suing their attorney for breach of the fiducia-
ry duty of loyalty and seeking disgorgement
of legal fees as their sole remedy need prove
only that their attorney breached that duty,
not, that the breach caused them injury. Be-
cause plaintiffs presented evidence that the
attorney breached his duty of loyalty by vio-
lating DR 5-105, they were entitled to have
their fiduciary duty claim for disgor t of

RESTATEMENT CASE CITATIONS

1996, which is now § 37 of the Official Draft).
In lawsuit to partition property, in which
property owners objected to unconsummated
sale arranged by referee, referee filed mo-
tions to be removed and to relieve the attor-
neys and broker and award them fees. Trial
court granted the motions. This court af-
firmed the trial court’s award of attorneys’
fees, reversed the order allowing broker’s
commission, and remanded to permit referee
to seek reasonable compensation for his ser-
vices. Although one law firm had an alleged
conflict of interest through a preexisting rela-
tionship with prospective buyer, owners did
not show that any violation of rules governing
repr tation of adverse interests was seri-

legal fees go to the jury. Hendry v. Pelland,
73 F.3d 397, 402.

D.Mass.2001. Cit. in disc. Massachusetts
law professor, licensed to practice in New
York, sought to enforce oral fee-splitting
agreement allegedly formed in IHinois with
law firms from South Carolina and Mississip-
pi that profited from tobacco industry’s settle-
ment of numerous lawsuits. This court denied
in part South Carolina defendants’ motion for
summary judgment, holding, inter alia, that
plaintiff could recover on a quantum meruit
basis even if the alleged oral fee-splitting
agreement was unenforceable as matter of
public policy. The court teok defendants’ mo-
tion under advisement as to enforceability of
fee-splitting agreement, instructing parties to
brief issue of which state’s disciplinary rules
were applicable. Daynard v. Ness, Motley,
Loadholt, Richardson & Poole, P.A., 178
F.Supp.2d 9, 18.

Cal App.1999. Quot. in fin. (citing § 49,
Prop. Final Draft No. 1, 1996, which is now
§ 37). Attorney brought action against corpo-
rate CEO to recover fees for services ren-
dered to him and to corporation. The trial
court entered judgment for attorney. Affirm-
ing, this court held that even if CEQ was
correct in his assertion that attorney violated
that section of the Rules of Professional Con-
duct relating to consent in cases of dual rep-
resentation, such a violation did not automati-
cally result in a forfeiture of fees. Pringle v.
La Chapelle, 73 CalApp.4th 1000, 87 Cal
Rptr.2d 90, 94.

Cal.App.2005. Quot. in case quot. in sup.
(citing § 49, Proposed Final Draft No. 1,

ous enough to compel forfeiture of fees. Sulli-
van v. Dorsa, 128 Cal.App.dth 947, 965, 27
Cal.Rptr. 547, 561.

Colo.2002. Quot. in ftn. Client sued attor-
ney who had represented her in a workers’
compensation proceeding, asserting that at-
torney was not entitled to attorney’s fees
from the settlement because the contingent-
fee agreement was not in writing as required
by the Colorado Rules of Civil Procedure, and
therefore was not enforceable. The trial court
allowed attorney to retain fees under quan-
tum meruit, but the court of appeals reversed.
Reversing and remanding, this court held
that an attorney was entitled to fees under
quantum meruit when the agreed-upon ser-
vices were successfully completed but the
contingent-fee agreement was not in writing.
The court noted that, since client never al-
leged any misconduct on attorney’s part, dis-
gorgement of fees did not apply to this case.
Mullens v. Hansel-Henderson, 65 P.3d 992,
999.

Fla.App.1993. Quot. in part in sup., coms.
(a), (b}, (d), and (e) quot. in sup. (citing § 49,
T.D. No. 4, 1991, which is now § 37). An
attorney who represented, pursuant to a con-
tingency fee agreement, a prevailing party
sued to recover fees after the client dis-
charged the attorney in postappeal settlement
negotiations for alleged breach of fiduciary
obligations in attempting to coerce the client
to renegotiate the contingency fee arrange-
ment after an acceptable settlement offer had
been made. Reversing the trial court’s ruling
that the attorney’s breach barred recovery
and remanding with directions, this court held

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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that, as the breach occurred after the attor-
ney’s essential duties were near their end and
the attorney had successfully obtained a fa-
vorable jury verdict that was upheld on ap-
peal, the failure of the trial court to consider
the adequacy of legal remedies for the breach
before ordering a fee forfeiture was error.
Meting out appropriate punishment for the
attorney, said the court, was the responsibili-
ty of the bar disciplinary process. Searcy,
Denney, et al. v. Scheller, 629 So.2d 947, 951-
953. :
Mo.1992. Cit. in disc. (citing § 49, T.D. No.
4, 1991, which is now § 37). The trial court
ordered a client to pay attorneys’ fees to its
former counsel. The intermediate appellate
court reversed, holding that the attorneys
were not entitled to recovery in quantum
meruit, since they withdrew their representa-
tion pursuant to the disciplinary rules due to
insufficient resources to handle the case. Re-
versing, this court rejected the client’s claim
for complete forfeiture of the attorneys’ fees,
holding that there was no evidence of any
clear and serious violation of a duty to the
client that destroyed the lawyer-client rela-
tionship and thereby the justification for the
attorneys’ claim to compensation. The court
remanded for a determination of the value of
the benefits conferred on the client on a
theory of quantum meruit. International Ma-
terials v. Sun Corp., 824 SW.2d 890, 895.

Tex.1999. Cit. and quot. in sup., cit. in ftn.,
coms. (a), (b), (d), and {e) quot. in sup. and eit.
in ftn. (citing § 49, Proposed Final Draft No.
1, 1996, which is now §- 37). After explosions
at a chemical plant killed 23 workers and
injured hundreds of others, plaintiffs received
$150 million in a settlement, out of which the
attorneys received a contingent fee of over
$60 million, The clients then sued their attor-
neys for breach of fiduciary duty, fraud,
breach of contract, and forfeiture of all fees
the attorneys received, among other claims.
Trial court granted the attorneys summary
judgment. The appellate court reversed in

§38

part, and remanded, holding, inter alia, that a
client need not prove actual damages in order
to obtain forfeiture of an attorney’s fee for
the attorney’s breach of fiduciary duty to the
client. Affirming as modified and remanding,
this court held that whether an attorney must
forfeit any or all of his fee for a breach of
fiduciary duty to his client must be deter-
mined by applying the rule in § 49 of the
proposed Restatement and other equitable
factors. Burrow v. Arce, 997 S.W.2d 229, 237,
238, 240, 241, 243-245.

Tex.App.1997. Cit. in ftn., coms. (b) and (d)
cit. in disc. (citing § 49, Proposed Final Draft
No. 1, 1996, which is now § 37). Clients
brought action against attorneys who repre-
sented them in personal injury lawsuit, alleg-
ing, among other things, that defendants
breached their fiduciary duty by accepting an
aggregate settlement on behalf of plaintiffs,
and that, as a remedy, plaintiffs were entitled
to a fee forfeiture. The trial court granted in
part and denied in part defendants’ motion
for summary judgment, finding that material
factual issues existed as to defendants’ breach
of duty, but that plaintiffs were not harmed
and, in any event, fee forfeiture was not a
viable remedy in Texas. Affirming in part,
reversing in part, and remanding, this court
held that Texas, which long recognized fee
forfeiture as a viable remedy for breach of
fiduciary duty in principal-agent relation-
ships, also recognized it as a remedy in the
attorney—client context; that the client need
only prove breach of a fiduciary relationship
to be entitled to fee forfeiture; that the
wrongdoing attorney was not required to for-
feit his or her entire fee; and that the trial
court would determine the amount of the
forfeiture, considering such factors as the
character of attorney’s misconduct, the de-
gree of attorney’s culpability, and the adequa-
ey of other available remedies. Arce v. Bur-
row, 958 S.W.2d 239, 249, 250, affirmed in
part, reversed in part, and remanded 997
S.W.2d 229 (Tex.1999). See above case.

TOPIC 2. A LAWYER’S CLAIM TO COMPENSATION

§ 38. Client-Lawyer Fee Contracts

Ariz.2002. Com. (g) quot. in disc. Attorney’s
client filed a complaint with the state bar,

alleging that attorney charged an unreason-
ably high fee. Supreme court disciplinary
commission affirmed hearing officer’s recom-

Cit.—cited; com.

fol.- sup.- pport.
i des page 1.
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mendation of censure and increased the
amount of restitution awarded. This court
vacated and remanded for arbitration, hold-
ing, inter alia, that the state bar should not
have begun formal disciplinary proceedings
against attorney until arbitration of the fee
dispute had concluded. Although hearing offi-
cer considered the eight factors listed under
state ethics rule 1.5 and noted that attorney
charged a nonrefundable fixed fee, she erred
in not discussing the appropriateness of the
nonrefundable flat fee in light of the negotiat-
ed risk involved and the type of legal services
provided. In re Connelly, 203 Ariz. 413, 55
P.3d 756, 762.

Col0.2000. Com. (g) quot. and cit. in disc.
(citing § 50, Prop. Final Draft No. 1, 1996,
which is now § 38). In attorney regulation
proceeding, hearing board suspended attor-
ney from the practice of law for, among other
things, failing to deposit flat fee paid by client
into a trust account until the fees were
earned. Disagreeing with the length of the
suspension but agreeing that attorney had
violated various Colorado rules of professional
conduct, the court held, in part, that an attor-
ney earned fees only when he conferred a
benefit on or provided a service for a client,

RESTATEMENT CASE CITATIONS

NJ.1996. Cit. in disc. (citing § 50, P.F.D.
No. 1, 1996, which is now § 38). Discharged

11

attorney sued client to recover fees allegedly

LAW GOVERNING LAWYERS

ment of numerous lawsuits. This court denied
in part South Carolina defendants’ motion for
1 y judgment, holding, inter alia, that

owed under the parties’ retainer agreement.
Client argued that the agreement, which re-
quired client to provide attorney with six
months’ notice of termination, was unenforce-
able as an unreasonable restriction of its right
to discharge counsel. The trial court entered
Jjudgment for attorney, but the intermediate
appellate court reversed and remanded. Af-
firming as modified, this court held that fair
and reasonable attorney-¢lient agreements,
though usually construed against the attor-
ney, were enforceable where they satisfied
both general contracts and professional ethics
requirements; that, while attorneys and
clients were free to negotiate such innovative
arrang ts as the nent retainer,
the notice provision here was excessive; and
that attorney could recover the fair value of
his pretermination services. Cohen v. ROU,
146 N.J. 140, 679 A.2d 1188, 1196.

Tex.2001. Cit. in ftn., com. (f} quot. in conc.
op., com. (f) quot. in ftn. in diss. op. Law firm,
whose contingent-fee agreement with clients
was for one-third of “any amount received by
settlement or recovery” of clients’ award

and that, under the rules of profe I con-
duct, an attorney was required to hold all
client funds, including but not limited to en-
gagement retainers, advance fees, flat fees,
and lump-sum fees, in trust until there was
some basis on which to conclude that the fees
had been earned. In re Sather, 3 P.3d 403,
411

Mass.App.1991. Cit. in ftn. in sup. (citing
§ 50, T.D. No. 4, 1991, which is now § 38). A
law firm sued its client to recover a perform-
ance premium, alleging that it was part of a
fair and reasonable fee. The trial court grant-
ed summary judgment for the client, holding
that the law firm could not charge the premi-
um. Affirming, this court held, inter alia, that,
although the firm had in the past charged
clients a premium, their subjective and unex-
pressed expectations could not refute the ex-
pressed manifestations, based on the previous
billing pattern and a letter from the firm to
the client confirming a time charge fee ar-
rangement, to charge on the basis of time
only. Beatty v. NP Corp., 31 Mass.App.Ct.
606, 581 N.E.2d 1311, 1315.

g their mortgagor, sued clients for at-
torneys’ fee after clients’ award was offset by
mortgagors’ counterclaim. The trial court
granted law firm summary judgment, and
appellate court affirmed. Reversing, this court
held that contingent-fee agreement entitled
firm to net amount of clients’ recovery, which
was computed after any offset. Concurrence
asserted that whether a contingent fee should
be based on net or gross recovery depended
on the circumstances. Dissent argued that the
court should have deferred to the plain mean-
ing of the language “any amount received by
settlement or recovery” in the contingent-fee
agreement. Levine v. Bayne, Snell & Krause,
Ltd., 40 S.W.3d 92, 96, 100, 104.

§ 39. A Lawyer's Fee in the Absence of a
Contract

D.Mass.2001. Com. (e) quot. in sup. Massa-
chusetts law professor, licensed to practice in
New York, sought to enforce oral fee-splitting
agreement allegedly formed in Illinois with
law firms from South Carolina and Mississip-
pi that profited from tobaceo industry’s settle-

See also cases under division, chapter, topic, title, and subtitle
thal include section under exumination.
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plaintiff could recover on a quantum meruit
basis even if the alleged oral fee-splitting
agreement was unenforceable as matter of
public policy. The court took defendants’ mo-
tion under advisement as to enforceability of
fee-splitting agreement, instructing parties to
brief issue of which state’s disciplinary rules
were applicable. Daynard v. Ness, Motley,
Loadholt, Richardson & Poole, P.A., 178
F.Supp.2d 9, 13.

Col0.2002. Cit. in disc. Client sued attorney
who had represented her in a workers’ com-
pensation proceeding, asserting that attorney
was not entitled to attorney’s fees from the
settlement b the contingent-fee dgree-
ment was not in writing as required by the
Colorado Rules of Civil Procedure, and there-
fore was not enforceable. The trial court al-
lowed attorney to retain fees under quantum
meruit, but the court of appeals reversed.
Reversing and remanding, this court held
that an attorney was entitled to fees under
quantum meruit when the agreed-upon ser-
vices were successfully completed but the
contingent-fee agreement was not in writing.
Mullens v. Hansel-Henderson, 65 P.3d 992,
995.

Fia.1995. Cit. in disc. (citing § 51, T.D. No.
4, 1991, which is now § 39). Law fum sued
former client seeking fee for work its former
associate performed on client’s behalf in a
contingency fee case before client discharged
firm when associate left firm and joined an-
other firm. Relying on prior decisions holding
that the “lodestar” method must be used to
determine attorneys fees recoverable under a
quantum meruit theory, trial court computed
firm’s quantum meruit recovery as a straight
hourly fee. This court quashed and r ded,

§39

N.J.2002. Com. (b)) quot. in sup. An attor-
ney entered into an oral contingency-fee
agreement that was later deemed unenforcea-
ble because it was not reduced to writing
within a reasonable time. The attorney sued
clients’ heirs to collect either a fee or an
award based on quantum meruit for services
rendered before the contingency had oc-
curred. Trial court held that the attorney was
entitled to payment based on quantum meruit
notwithstanding that the contingency had not
been satisfied. Appellate court affirmed. This
court affirmed as modified, holding, inter alia,
that attorney could recover under theory of
quantum meruit. Attorney provided valuable
legal services in good faith, clients accepted
his services, there was an expectation of pay-
ment, and the reasonable value of his services
had been established in a trial. Starkey, Kel-
ly, Blaney & White v. Estate of Nicolaysen,
172 N.J. 60, 69, 796 A.2d 238, 243.

N.J.Super.1997. Quot. in sup., com. () quot.
in disc, com. (i) quot. in sup. (citing § 51,
Proposed Final Draft No. 1, 1996, which is
now § 39). Attorneys who were discharged
before the zoning application they had been
hired to obtain was granted sued clients to
recover attorneys’ fees. Reversing the trial
court’s grant of summary judgment for defen-
dants and remanding, this court held that the
failure to enter into a written retainer agree-
ment did not preclude recovery in quantum
meruit. Vaccaro v. Estate of Gorovoy, 303
N.J.Super. 201, 206-207, 696 A.2d 724, 727.

N.J.Super.2001. Quot. in case quot. in disc.,
com. b(i) quot. in case quot. in disc. {citing
§ 51, Proposed Final Draft No. 1, 1996, which
is § 39 of the Official Draft). Attorney who
failed to timely secure written contingent-fee
agreement from clients sued clients’ heirs for

P ion for work done for clients, seek-

holding that trial court erred as a matter of
law by failing to consider the totality of cir-

ing to recovery fees by enforcement of contin-
gent-fee agreement or pursuant to doctrine of
quantum meruit. Trial court awarded plaintiff

cumstances in this case, instead of ider-
ing only the time reasonably expended and
the reasonably hourly rate for the services.
The lodestar method of computing reasonable

fee baséd on quantum meruit. Affirming, this
court held that recovery under contingent-fee
agreement was not justified, because the
agr t was not uted within a reason-

attorneys fees was inapplicable b it was
never intended to control in cases where the
disputed fee would be paid by client or other
contracting party. Searcy, Denney, Scarola v.
Poletz, 652 So.2d 366, 368.

able time after commencement of representa-
tion; however, plaintiff was entitled to quan-
tum meruit recovery for reasonable value of
legal services rendered. Starkey, Kelly, Bla-

Cit.—cited: com.—comment: fol.—followed: sup.—support.
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ney & White v. Estate of Nicolaysen, 340
N.J.Super. 104, 128, 773 A.2d 1176, 1189,

§ 40. Fees on Termination

CA.10, 2002. Quot. in ftn. Clients sued
their attorneys and attorneys’ law firm, alleg-
ing RICO violations and state-law claims. Dis-
trict court granted defendants summary judg-
ment. This court affirmed, holding that, since
defendants’ letter advising plaintiffs to aceept
offered plea bargain did not constitute extor-
tion or mail fraud, and plaintiffs failed to
prove legal malpractice or a basis for dis-
charging defendants for cause, defendants’
r_etention of their agreed-upon flat fee did not
give rise to valid claim of unjust enrichment.
The court stated that an attorney faithful to
h{'s trust did not assume risk of his elient
discharging him at will and paying only for
services rendered up to time of discharge. It
noted that courts in other states had adopted
a different rule concerning fees on termi-
nation of client-lawyer relationship. Diaz v.
g;sul J. Kennedy Law Firm, 289 F.3d 671,

S.D.N.Y.1998. Subsec. (2), com. (c), and il-
lus. 2 cit. in disc. (citing § 52, Prop. Final
Draft No. 1, 1996, which is now § 40). Attor-
ney sued corporate client for breach of a
three-year retainer agreement when defen-
dant terminated the contract 14 months after
its execution. Defendant moved to dismiss on
the ground that the agreement violated New
X"ork public policy because, if enforced, plain-
tiff would recover payment for services he
would never render. Denying the motion, the
court held, in part, that the agreement at
18Sue was a general retainer agreement, rath-
er than a special retainer agreement, and that
general agreements did not limit attorneys to
recovery in quantum meruit; to the contrary,
where general retainer agreements were in-
volved, the attorney was entitled to claim the
total contract price. Kelly v. MD Buyline,
Inc., 2 F.Supp.2d 420, 451. .

Fla.App.1993. Quot. in part in ftn. in sup.
(citing § 52, T.D. No. 4, 1991, which is now
§ 40). An attorney who represented, pursuant
to a contingency fee agreement, a prevailing
p_arty sued to recover fees after the client
discharged the attorney in postappeal settle-
ment negotiations for alleged breach of fidu-

RESTATEMENT CASE CITATIONS

ciary obligations in attempting to coerce the
client to renegotiate the contingency fee ar-
rangement after an acceptable settlement of-
fer had been made. Reversing the trial court’s
ruling that the attorney’s breach barred re-
covery and remanding with directions, this
court held that, as the breach occurred after
the attorney’s essential duties were near their
end and the attorney had successfully ob-
tained a favorable jury verdict that was up-
held on appeal, the failure of the trial court to
consider the adequacy of legal remedies for
the breach before ordering a fee forfeiture
was error. Meting out appropriate punish-
ment for the attorney, said the court, was the
responsibility of the bar disciplinary process.
Searcy, Denney, et al. v. Scheller, 629 So.2d
947, 952.

Mo.1992. Cit. in disc., com. (c) cit. in dise.
(citing § 52, T.D. No. 4, 1991, which is now
§ 40). The trial court ordered a client to pay
?.ttnmeys’ fees to its former counsel. The
intermediate appellate court reversed, hold-
ing that the attorneys were not entitled to
recovery in quantum meruit since they with-
drew their representation pursuant to the
disciplinary rules due to insufficient, resources
to handle the case. Reversing, this court re-
Jjected the client’s claim for complete forfei-
ture of the attorneys’ fees, holding that there
was no evidence of any clear and serious
violation of a duty to the client that destroyed
the lawyer—client relationship and thereby the
justification for the attorneys’ claim to com-
pensation. The court remanded for a determi-
nation of the value of the benefits conferred
on the client on a theory of quantum meruit.
International Materials v. Sun Corp., 824
S.W.2d 890, 894, 895,

NJ.1996. Cit. in disc., subsec. (2)(e) cit. in
disc., com. (b) quot. in disc., llus. 2 quot. in
disc. (citing § 59, P.F.D. No. 1, 1996, which is
now § 40). Discharged attorney sued client to
recover fees allegedly owed under the parties’
retainer agreement. Client argued that the
agreement, which required client to provide
attorney with six months’ notice of termi-
nation, was unenforceable as an unreasonable
restriction of its right to discharge counsel.
The trial court entered judgment for attor-
ney, but the intermediate appellate court re-
versed and remanded. Affirming as modified,
this court held that fair and reasonable attor-

See also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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ney-client agreements, though usually con-
strued against the attorney, were enforceable
where they satisfied both general contracts
and professional ethics requirements; that,
while attorneys and clients were free to nego-
tiate such innovative arrangements as the
engagement retainer, the notice provision
here was excessive; and that attorney could
recover the fair value of his pretermination
services. Cohen v. ROU, 146 N.J. 140, 679
A.2d 1188, 1196, 1198, 1200.

N.J.Super.1997. Cit. in disc. (citing § 59,
Proposed Final Draft No. 1, 1996, which is
now § 40). Attorneys who were discharged
before the zoning application they had been
hired to obtain was granted sued clients to
recover attorneys’ fees. Reversing the trial
court’s grant of summary judgment for defen-
dants and remanding, this court held that the
failure to enter into a written retainer agree-
ment did not preclude recovery in quantum

§43

meruit. Vaccaro v. Estate of ‘Gorovoy, 303
N.J.Super. 201, 207, 696 A.2d 724, 727.

Tex.App.2004. Cit. in fin., com. (b) cit. in
ftn. After former client discharged law firm,
hired new counsel, and settled his claims for
$900,000, law firm sued former client to col-
lect contingent fee of over $1.7 million. The
trial court entered judgment on a jury verdict
awarding law firm $900,000 in damages plus
attorneys’ fees. Reversing and rendering a
take-nothing judgment, this court held that
the fee charged by law firm was unconsciona-
ble as a matter of law. The court said that,
because the fee charged was not based on the
value of the work performed or tied to former
client’s actual recovery, allowing law firm to
collect a fee equaling 63%~100% of its former
client’s recovery would violate public policy
by penalizing client for discharging the firm.
Walton v. Hoover, Bax & Slovacek, L.L.P.,
149 S.W.3d 834, 843.

TOPIC 3. FEE-COLLECTION PROCEDURES

§ 42. Remedies and the Burden of Per-
suasion

Colo.App.2003. Com. (¢) cit. in disc. Client
sued attorney and his law firm to recover
attorney fees paid on a contingent-fee con-
tract. Trial court entered a directed verdict
for defendants. This court affirmed, holding
that, in light of the fact that there was a
written fee agreement, plaintiff presented no
evidence that attorney’s fee was unreason-
able, that his services were Jacking, or that
plaintiff had requested that he reduce the fee.
The court stated that, even when the defen-
dant had the ultimate burden of persuasion
regarding the reasonableness of the fees,
plaintiff was required to present evidence re-
garding each essential allegation of the com-
plaint to demonstrate that there was some

fees. This court reversed and remanded,
holding that, while a clause in a retainer
agreement that mandated arbitration of a fee
dispute was not against public policy and un-
enforceable, the record was unclear as to
whether clients made an informed and volun-
tary waiver. The court noted New Jersey's
strong policy favoring arbitration as a tool to
resolve disputes, as well as the Restatement’s

t that the agr t to arbitrate had
to meet standards of fairness. Kamaratos v.
Palias, 360 N.J.Super. 76, 82, 821 A.2d 531,
535.

§ 43. Lawyer Liens

C.A.6, Bkrtcy.App.2004. Cit. in disc., com.
(d) quot. in dise. and quot. in ftn., com. (e)
quot. in disc. Bankruptcy trustee brought suit

factual basis for relief before defendant would
be required to present evidence. Monday v.
Robert J. Anderson, P.C., 77 P.3d 855, 857.

N.J.Super.2003. Com. (b)iv) quot. in sup.
After clients decided to retain new counsel,
their former attorney filed petition to estab-
lish an attorney’s lien, asserting that he was
owed over $115,000 for legal services. Trial
court granted attorney’s motion to compel
arbitration of the parties’ dispute about legal

gainst law firm that allegedly received pre-
petition avoidable preferential transfer for its
asserted attorney’s charging lien against arbi-
tration award that firm secured on behalf of
debtor. The bankruptcy court found the lien
invalid because it was never put into writing,
and thus constituted a preferential transfer
under the Bankruptcy Code. Reversing and
remanding, this court held, inter alia, that
firm was entitled to payment for services

Cit—cited; com.—comment;

fol.—followed; sup.—support.
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rendered, and affidavits submitted sufficiently
established that opposing counsel in the arbi-
tration, as well as debtor, were told prior to
negotiation that firm intended to assert an
attorney’s lien against any arbitration award
secured as payment for its services. In re
Simms Construction Services Co., Inc., 311
B.R. 479, 484, 487, 488,

Cal.2004. Subsec. (2)Xa) and com. (e) quot.
in sup. Attorney brought action against vari-
ous parties seeking to enforce charging lien
against former client. Trial court sustained
defendants’ demurrers. Court of appeal re-
versed. Reversing, this court held that attor-
ney who secured payment of hourly fee by
acquiring charging lien on client’s future
Jjudgment or recovery had interest adverse to
client, and exercise of such adverse interest
required the client’s informed written consent
pursuant to rules of professional conduct; be-
cause written consent was not obtained in this
matter, charging lien was not enforceable.
Fletcher v. Davis, 33 Cal.4th 61, 70, 14 Cal.
Rptr.3d 58, 65, 90 P.3d 1216, 1222,

Cal.App.2003. Subsec. (2)(a) cit. in ftn. and
cit. generally in dise. Attorney sued former
client to recover legal fees and expenses,
alleging that he had contractual lien on judg-
ment obtained by former client, and that for-
mer client and third-party defendants con-
verted proceeds of judgment to their own use,
thereby depriving him of his rightful share.
Trial court dismissed, ruling that plaintiff
could not state cause of action against third-
party defendants, since his purported lien for

RESTATEMENT CASE CITATIONS

fees and costs was based on oral agreement
with former client. This court reversed in
part, holding that a client’s agreement to a
lien for attorneys’ fees on prospective recov-
ery need not be in writing to be enforceable.
Fletcher v. Davis, 106 Cal.App.4th 398, 130
Cal.Rptr.2d 696, 700, review granted and
opinion superseded —__ Cal4th ___, 134 Cal.
Rptr2d 50, 68 P.3d 343 (2003), judgment
reversed in part 33 Cal4th 61, 14 Cal.Rptr.3d
58, 90 P.3d 1216 (2004).

N.H.1998. Cit. in disc. (citing § 55, Prop.
Final Draft No. 1, 1996, which is now § 43).
Lawyer filed notice of lien claiming attorney’s
fees for legal services in underlying action
that was settled. The trial court denied for-
mer client’s motion for a jury determination
of the attorney’s fees owed, and awarded
attorney’s fees to lawyer. Reversing in part
and remanding, this court held, inter alia, that
former client was entitled to a jury trial on
the fee issue. Although the trial court could
determine whether an attorney had a valid
claim to proceeds from a settlement or judg-
ment for fees and expenses, and enforce the
attorney’s lien by prohibiting the client from
dissipating those proceeds, once the lien had
been perfected and the necessary funds se-
cured, legal disputes regarding amounts due
were resolved in the same manner as any
other contract or tort action and, provided a
timely request was made, could be tried be-
fore a jury. Taylor-Boren v. Isaac, 723 A.2d
577, 580.

TOPIC 4. PROPERTY AND DOCUMENTS OF CLIENTS AND OTHERS

§ 44. Safeguarding and Segregating Prop-
erty

C.A1, 1997. Subsec. (2) cit. in dise., com. (¢)
quot. in disc. (citing § 56, Proposed Final
Draft No. 1, 1996, which is now § 44). After
an attorney formed a law firm to purchase
the practice of a deceased collection attorney,
the law firm billed a retail store in excess of
$1 million for past work the deceased attor-
ney allegedly had performed on the store’s
cases. The store at first paid the bills, but
eventually sued the law firm, seeking an ac-
counting and bringing claims for breach of
contract, breach of fiduciary duty, and unfair
and deceptive trade practices under Massa-

chusetts law. The law firm counterclaimed for
the unpaid balance. The district court granted
the store summary judgment, awarding the
entire amount of the store’s payments on the
disputed bills and attorney’s fees. This court
affirmed, holding that the law firm had not
met its burden of substantiating its bills un-
der Massachusetts law, and that the store had
met its burden of showing unfair and decep-
tive practices. The court noted that Massa-
chusetts had established that a lawyer always
bore the burden of proof in any proceeding to
resolve a billing dispute, regardless of wheth-
er the lawyer appeared as a plaintiff seeking
to recover a fee or as a defendant in a suit for

Sce also cases under division, chapter, topic, title, and subtitle
that include section under examination.
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a refund. Sears, Roebuck & Co. v. Goldstone
& Sudalter, 128 F.3d 10, 17.

C0l0.2000. Com. (b) cit. in dise. (citing § 56,
Prop. Final Draft No. 1, 1996, which is now
§ 44). In attorney regulation proceeding,
hearing board suspended attorney from the
practice of law for, among other things, fail-
ing to deposit flat fee paid by client into a
trust account until the fees were earned. Dis-
agreeing with the length of the suspension
but agreeing that attorney had violated vari-
ous Colorado rules of professional conduct,
the court held, in part, that an attorney
earned fees only when he conferred a benefit
on or provided a service for a client, and that,
under the rules of professional conduct, an
attorney was required to hoid all client funds,
including but not limited to engagement re-
tainers, advance fees, flat fees, and lump-sum
fees, in trust until there was some basis on
which to conclude that the fees had been
earned. In re Sather, 3 P.3d 403, 409.

§ 46. Documents Relating to a Represen-
tation

N.D.I11.2005. Subsecs. (2) and (3) cit. in
disc. In lawsuit brought against city by for-
mer police commander, city was ordered by
district court to produce “police board” docu-
ments from an earlier lawsuit. Law firm rep-
resenting city and in possession of those doc-
uments asserted work-product privilege and
filed motion for reconsideration. Denying the
motion, this court held, inter alia, that al-
though the documents were always in the law
firm’s custody, they were still subject to the
court’s jurisdiction because the city main-
tained control over the documents by invok-
ing its right to have certain files transferred
to another law firm. Hobley v. Burge, 226
F.R.D. 312, 320.

E.D.Wis.2003. Cit. in sup., subsec. (2) quot.
in sup., com. (e) cit. in sup. Chapter 7 trustee
and creditor-pension fund, which had filed an
unsecured proof of claim against bankruptcy
estate based on withdrawal liability after
debtor-corporation ceased making contribu-
tions to employee pension fund, and was in-
vestigating whether third party might be
jointly and severally liable for that claim, filed
joint motion seeking approval of trustee’s
waiver of debtor-corporation’s work-product

§ 46

privilege in order to assist creditor’s investi-
gation. Bankruptcy court granted motion, and
law firms that previously represented debtor
appealed. Affirming and remanding, this
court held, inter alia, that law firms owed
trustee same duty they would have owed to
former client, and trustee was entitled to
documents under either majority or minority
rule governing right of former client to access
to attorney’s files. In re ANR Advance
Transp. Co., Inc, 302 B.R. 607, 614, 615.
Ga.App.2002. Cit. in ftn. Appellate court
granted interlocutory appeal to consider con-
tradictory rulings by two trial courts regard-
ing discoverability of an attorney’s memoran-
dum summarizing conversations he had with
opposing counsel. Both cases involved the
same memorandum and parties. Affirming in
part and reversing in part, this court held
that no work-product privilege shielded mem-
orandum from discovery. The court noted
that it need not decide whether under Geor-
gia law the client owned his attorney’s work
product or whether under “end product” stan-
dard a lawyer could shield certain documents
from his current or former client. The ration-
al supporting “end product” standard did not
apply to this memorandum. Henry v. Swift,
Currie, McGhee & Hiers, LLP, 254 Ga.App.
817, 563 S.E.2d 899, 901, affirmed on other
grounds 276 Ga. 571, 581 S.E.2d 37 (2003).
N.Y.1997. Cit. generally in sup., subsecs.
(2) and (3) quot. in sup., coms. (¢) and (d) cit.
in sup. (citing § 58, Proposed Final Draft
No. 1, 1996, which is now § 46). Former
client brought action against former law firm,
seeking discovery of certain documents con-
cerning a $175 million mortgage financing
deal on which defendant was representing
plaintiff before the parties had a falling out
and plaintiff retained new counsel. The trial
court denied the request and the intermedi-
ate appellate court affirmed, finding that the
documents sought were defendant’s private
property and did not have to be furnished to
plaintiff absent proof of a particularized
need. Reversing, this court held that, gener-
ally, a former client was entitled to access to
inspect and copy any documents held by its
former firm where the documents related to
the representation; however, a former firm
was not required to disclose documents that
might viclate a duty of nondisclosure owed to

Cit.—cited; com.—comment; fol.—followed; sup.—support.
A complete list of abbreviations precedes page 1.
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